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PREFACE. 

The cases included within this book will give only a brief sorvey 
of the law of security by way of mortgage ; but it is believed that 
these are perhaps more cases than can be discussed with profit in 
the class-room, when, as in most schools, not more than thirty- 
six hours are devoted to the subject. In order to keep the amount 
of reading required within limits the reports of cases have been 
shortened ; arguments of counsel have always been omitted, and 
the opinion of the court only is printed where it contains an 
adequate statement of the issues involved. The headings and 
subheadings under which the cases are arranged are few and 
general, as it is felt that it is always better to leave it to the stu- 
dent to analyze the subject for himself as he progresses without 
reliance upon divisions of the editor. In accordance with the 
same general policy, the annotations are few, confined largely to 
citation of cases upon controverted points without indication of 
the opinion of the editor. Indeed, in the present edition many 
citations included in the former edition have been stricken out, 
and only those cases have been left which it was believed it was 
worth while for the student to read. Advantage is taken of the 
necessity for a new edition to add many important cases decided 

in the last few years. 

B. W, 
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CHAPTER I. 



TBI FORM OF THE MOBTGAGX. 



SionoH L — Lboal Mobtoags. 



A. TUU Tkeorp. 

LANDS OF THOMAS, ARCHBISHOP. 

D0MB8DAT In<)ui8ition, 1086. 

[Placita Afigl<hNormama, 58.] 

Jx the time of King Edward, Almaer predecessor of Archbishop 
Thomas was seised of X bovates of land in Ulingeham. This land 
was pat in pledge by Rayneras of Brimon for HI pounds in the time 
of King Edward. And the inquest affirmed that the archbishop ought 
to hold the lands until the HI pounds had been returned to him. 



OSBERT DE HINTON et ux. v. EUSTACE DE 

HORTON XT AL. 

Kino's Bkhch, 1201. 

[StUd Civa PUa$ (SeUten Socitty), p, 36.] 

Thb assize comes to recognise if John de Tysoe and Eustace de 
Morton and Robert son of Matilda, have unjustly and without Judg* 
ment disseised Osbert de Hinton and Matilda his wife of their free 
tenement in Shotteswell within the assize. Eustace de Morton after- 
wards came and said that Osbert had pledged to him all his (Osbert's) 



2 COLLAH P. POTTSFOaD. 

land of Shotteswell for a term of six yearst and (Eiutaoe) prodacei 
(Osbert's) charter testifying the aame. So that after the pledge waa 
made, came Osbert, contrary to hia charter, and carried off his hay. 
So that Eastaoe complained before the Joatices in Eyre, to wit, Hngh 
Bardolph and Henry de Wichinton and. their fellows, at Warwick, and 
on account of his complaint (Osbeict), iras seised and put in prison. 
And before the same Justices (Qab*ert) admitted the pledge made to 
Eustace, and (Eustace) voucfie^-^hose Justices to warranty thereof. 
Osbert afterwards came and put' himself in mercy. And be it known 
that Eustace quit-cl^iMA.'tt> Osbert the agreement made touching 
that land, for fifteen. shillings, which Osbert gare him.^ 
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COLLAN V. POTTEFOBD. 

Kuva's Bench, 1802. 

[F. B, SO Ed. I^ p, 210.] 

Eyx Collam, &C. against Richard Potteford; and complained of 
being disseised of a furlong of land, &c. Kynge$ham: She is 
wrong in bringing this assise, for she herself enfeoffed us of these 
tenements, by her deed which is here; Judgment, &c Middletan: 
Seised and disseised; and we pray the assise. Kyngesham: We 
have put forward her deed by way of bar, and she is of full age, and 
here in court, and she brings forward no title to show how she has 
become seised since (the deed). Judgment, Ac. Hebvt: Say how 
she was seised. Middletati: This Eve enfeoffed him as the deed 
shows; but with this covenant, that if she paid him, &c, within such 
a time, then she should have again her land; she did pay him, and 
re-entered the land, Richard giving it up; and thus she was seised, 
&C. Kyngesham: She alleges a covenant, and shews no specialty 
to evidence it; Judgment, &c. And on the other hand, we will aver 
that we never gave up the land, &c. Spioonel : Suppose that I 
execute a charter giving you my land, and that I do not give you 
seisin thereof, and you come and disseise me, shall the existence 
of that deed be a good reason for depriving me of the assise? 
Kyngesham: That is not in point, for she has admitted that we 
entered by virtue of her charter; and to defeat that entry she alleges 
a covenant, but does not produce in court any specialty to prove the 
covenant; judgment, &c. Hervt: Let the assise come. The Assise 
said that Eve had bought from Richard a chest for the sum of four 

1 Compare : liddeford v. Wike, 1 Rotnli Cnriae Regia, 86 ; Kednrto v. Emnrton, 
Rolls of King's Coait, Rich. I., 2; Majmard v. Chaerell, Pladtoram AbbreTstio, 10; 
Lehr p. Odo, Select Civil Pleas, 17 ; Qaentin v. Qnentin. Aiisize Rolls, Northnmberland, 
5; Morse o. Insalla. 17 0]iford Docaments, 229 ; Lerbrenle v. Tresgot, Bncton Note 
Book, No. 169 ; Ycrdorm v, Mortimer, 9 Staffordshire CoUecUon, 40.— £d. 
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marks, to be paid for at two timea, and pat Richard in seisin by 
the charter, with a condition that if she paid at the times appointed, 
she shoald iiave again her land; that she paid him two marks at the 
first period; and when the other period arrived he would not receive 
the money; that she tendered it to him in the County Court, and he 
would not receive it; that she deposited the money under the sheriff's 
seal, and then entered the land, and was seised of the messuage for a 
day and a night Bbuxpton: Quite seisin enough in such a case, 
&c. ; wherefore, dbc, her seisin with the damages; and because the 
land had been improved, she shall recover less damages*^ 



BODENHAM v. HALLB. 

Chancbrt, 1456. 
ISdeet Camt in Ckancvy (Sddtn SocU^), 137.] 

To the right reuerent and worshipful! Fader in Grod, the Archie- 
bisshop of Caunterbury, Chaunceller of Inglond, 

Besecheth mekely Robert Bodenham, that where as he borowed late 
of John Halle of Salesbury Ixxx li., for the whech the seyd John, 
thorgh (through) sotyll promys caused the saide Robert of trust, the 
fyrst day of May the zxxiij yere of the Raynyng of cure Soueraygne 
lorde the kynge that nowe ys, to enfeffe the saide John in the manere 
of Shipton Berenger yn Suth' Shyre, to haue and holde hit to the 
saide John, hys heyr and assign, vnder condicion that yif the saide 
Robert, hys heires or executoures paye or dyd paye to the saide John 
or to his assignes C li. at the f este of seynt John the Baptiste that 
shall be in the yere of oure lorde M. CCC. Ixj, that thenne the saide 
feffement sholde be voide, as by a dede endented therof made pleynly 
appereth, so that the said John purposeth therby to resceue and haue 
the issues and profites of the said manere vnto the saide day of pay- 
ment, which will extende to the some of Ixxxv markes, and also C li. 
by way of vsury for the lone of the said Ixxx li., or elles the saide 
maner to be lost and forfeted to hym. Moreouer the saide John, 
ymagynynge more desceyte to distrue the said Robert, caused hym 
by sotelte to be bounde to the saide Robert in CCC li. by an obliga- 
cion of the Statuyt Marchant of Salesbury bereing date the i] day of 
the saide moneth of Maye; which the saide Robert delyuered to on 
John Gardner to kepe it tyll sufQsant endentures in deffesaunce there 
of were made by men lemed bytwene the saide Robert and John that 
the said condicion shulde be perfourmed. And not withstanding 
that the saide endentures buth not yet made and that the saide obliga- 

1 Compare : Adam v. B., T. B. 21 Edw. L, 282 ; Anon., T. B. 34 Edw. I., 1 64 ; Anon., 
T. B. 12 Edw. IIL, 3 ; St. John v. DeGray, T. B. 13 Edw. III., 122 ; Anon., T^B. 34 
Edw. lU, 164; Anon., T. B. 17 Edw. III., 2; Anon., T. B. 36 Hen. VX, 7. — ]^. 
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cioo raMyiietli with ttie taide John Gardner, and the saide John 
HaUe hath toed ezacoeion yppon the saide statute of the saide CCC 
IL hj Tcrtne wiierof he hath take the saide Robert and pat hym into 
strejte pfjson at Salesbory; so that the saide John parposeth to hare 
CCCCL IL and more of the saide Robert for the lenynge of Ixxx IL, 
ayejnes ryght and conscience, in fynall distmccion of the saide 
Robert; Wiierof he may liane no remedy by tlie Comyn Lawe. Please 
it yoore gracious lordship to sende for the saide John by a writte tub 
pena for to appere byf ore yow at a certeygne daye, to answere to the 
premisses, and therrppon ye to execute Justice as good feyth and 
eonsciens requyieth : for the love of god and in the werk of Charyte. 
[Indorted on the biU: prayer granted; etaiute eaneelled; re-enfeof' 
meni ordered.]^ 



LANGFORD v. BARNARD. 
Chahcxbt, 1606. 

[Tptkill, 134.] 

Ths Court decreed money to the Flaintiffe against the Defendant, 
albeit hee had Judgement and Execution, being upon the point of 
usurious Contract, and a Lease being become forfeited, and the 
Mortgagee devised the same to Infants. The Court was of opinion, 
that the Flaintiffe should have it again paying the money. 



ANONYMOUa 

Common Plbas,1662. 

[3 Ldmard^ 6.] 

The Lessor mortgaged his Reversion in Pee, to the Lessee for 
years, and at the day of Mortgage for payment of the Mony, he paid 
the Mony; It was holden in this Case, that the Lease for years was 
not revived, but utterly extinct 

1 Compart: Boddetworth v. Cok0, 1 Cal. Ch. Ixrii; Aoon., T. B. 9 Edw. IV., M, 
34 ; Emamiel College v. Ermns, 1 Rep. Ch. 18; Perxie v. Borne, S Freeman Ch. 258 ; 
Lockwood V, Ewer. 8 AtL 303. — Ed. 
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GOODALL'S CASE. 
KiNO*0 Bbhch, 1598. 

[5 Cdu, 195.] 

BsTWBBir Oathbert Groodall, plaintiff, and John Wjatt, defendant, in 
an Mjeetione firmm of lands in Ailesbarjs in the oonnty of Buck, 
(which began Hil. 87, Bot 805). The defendant pleaded not gnilty, 
and the Jorora gave a special verdict to this effect; Sir John Packing- 
ton was seised of the tenements aforesaid in fee, and by his deed in- 
dented, 1 Jalii. 85 Eliz. did thereof enfeoff Bobert Wooddiff and his 
heirs, proviso semper qaod si pnefat* Johannes infira nnum annnm post 
decessnm ipsias Boberti solvat, sea solvi faciat h»red', execntor', sive 
administrator' ipsias Boberti somm' centam marcaram legalis monet' 
Angl', quod tunc et deinceps presens charta indentata et seisina 
inde habita, vacna sit nuliios vigoris, Bobert Wooddiff did thereof 
enfeoff Edward Wooddiff, whose estate by divers mean conveyances 
Thomas Goodall the lessor of the plaintiff had : and afterwards 7 Jan. 
85 Eliz. the said Bobert Wooddiff died, after whose death Drue 
Wooddiff being his son and heir, and Anne his wife took letters of 
administration of his goods ; by whidi Droe and Anne made a letter of 
attorney to Thomas Groodall to demand and receive the said 100 marks 
on the said proviso or condition, of which the said Thomas GrOodall 
gave notice to the said Sir John Packington; and afterwards, and 
within the said year, it was agreed between the said Sir John and the 
said I>rae, that the said Sir John should pay to the said Drue but £83 
of the said 100 marks, and no more, and yet in appearance for the 
better performance of the condition, that the whole sum of 100 marks 
should be paid, and that the residue above £32 should be repaid to Sir 
John ; upon which Sir John paid within the said year 100 marks to the 
said Drew, and presently all was repaid to the said Sir John but the said 
£82 according to their preceding agreement aforesaid ; and afterwards 
the said Sir John did re-enter into the said tenements, pretending that 
he had performed the condition, upon whom the said Thomas Groodall 
entered, and made the lease to the plaintiff, who entered and was pos- 
sessed, until the said John Wyatt ousted him (without conveying any 
interest or authority to the said Wyatt under Sir John Packii^;ton), 
but the jury concluded, et si super totam materiam, dsa prsd' solntio, 
pned' centum marcarum per prsed' Johannem Packington milit^ prafat^ 
Drugoni fact', sit bona et legalis solutio in lege earundem centum 
marcarum, secundum formam provisionis preed' Juratores pmdictl 
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igoonuit : et li, 4c So that the doabt which the Jury oonoeivedy was 
onlj on the said paj^ment ; and whether the said payment, as is af<Mre- 
said, was snfflcient in law to give title of entry by foroe of the said 
oondiUon to the said Sir John Pacltinton on the said Thomas Goodall : 
and it was objected on the defendant's part that although beforo the 
payment it was agreed between the said Sir John Packington and the 
said Dme Wooddiil^ that the said Dme should have but £32 of 
the said 100 marks, yet Sir John paid the whole, and Drue received 
the whole, and the property of all the moneys was in Drue ; and if 
Drue would not have repaid him the residue above £32 Sir John had 
not any remedy, but an action on the case (if any action on the matter 
would lie). And therefore they concluded that it was a good payment 
to satbiy the said condition. 

But to that it was answered and resolved by Pophax, Chief Justice, 
and the whole court, that it was not any performance of the condition, 
and their reason was, because an estate of inheritance was by the pay* 
ment of the said money to the heir to be devested out of Thomas 
Goodall, the assignee of the land; and therefore the condition ought to 
be performed in truth by a true and effectual payment, and not by a 
shadow or color of payment: and in the case at bar the precedent 
agreement guided the subsequent payment^ and their intent was, that 
only the said £32 should be enjoyed and kept, although more was in 
appearance paid ; but the estates of third persons shall not be devested 
by colorable or covinous psyments, but by true and effectual payments, 
as is aforesaid. Vide 19 Hen. VI., 54, 20 Edw. III., Accompt 79, 
and 18 Edw. IV., 18, where it appears, that conditions ought to be 
performed truly and effectually, ^ia factum nan didtwr^ quid mm 
perHverat. 

It was resolved, that if all the money had been paid to the heir b(ma 
fide (although Robert Wooddiff his father had conveyed over his whole 
estate in the land) it had been sufficient. For the heir is a person ex- 
pressly named in the condition to whom the payment shaU be made, 
and the feoffor is a stranger to the conveyance that the feoffee and his 
assigns made, and the feoffor shall not take notice at his peril of the 
validity of them, nor of the conditions or limitations annexed to them. 

It was resolved, that as this condition is in the case at bar, the 
feoffor could not have paid it to Goodall the assignee of the land, for 
heirs, executors, or administrators were expressed in the condition, and 
the assignee not, as in the case of Litt lib. 3, cap. Condition, 78. If 
the condition was, that if the feoffor shall pay to the feoffee, or to his 
heirs, such a sum on such a day, there, after the death of the feoffee if 
be dies before the day limited, the pa3'ment ought to be made to the heir 
at the day set, where this word (ought) which imports necessity in law, 
was observed ; and therefore in such' case the money shall not be paid 
to the executors. And so the doubt in 12 Edw. III., Condition, 9 and 
Dyer, 2 Ellz. 181, well resolved ; but the assignee of the land, although 
he be not named in the condition amongst the persons who shall pay 
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the money, jet he may well pay the money for the saving of his tenurey 
as Litt. saith, eodeniy lib. fol. 77. So note the difference, that the 
money shall not be paid to the assignee of the land without naming him 
in the condition, for there the payment goes to the defeasance of the 
inheritance, but the money shall be paid by the assignee in salvation 
of his inheritance. Mich. 23 A 24 Eliz. in the Court of Wards, the 
^iase was such ; Edw. Randal seised in fee of certain lands within the 
coanty of Surry, by deed indented and inrolled according to the statute, 
did covenant with John Brown, that if the said Brown did pay to the 
said Randal, his heu*s or assigns £400 the 4th day of March then next 
following, at a certain place, that then the said Edward and his heirs 
would stand seised of the said lands to the use of Brown and his heirs, 
and before the said day Edward Randal died, and having issue a son, 
made his will in writing, and made Alice, his wife, Ralph Hare, and 
Hugh Hare, his executors, and devised the said land to his wife during 
the minority of bis son, and died, his issue within age, and in ward to 
the Queen ; and before the day, the wife renounced, and took letters 
of administration. And now the question was, to whom the money 
should be paid. And in that case three points were resolved by the 
Chief Justices, Wray and Dyer, and the whole Court of Wards, that is 
to say, that in the said case these words (assigns) shall be only intended 
of the assignees of the estate of Edw. Randal, for he has an estate in 
him assignable, and the law will never seek out an assignee in law, 
when there may be an assignee in fact ; but if Edward Randal had 
made a feoffment in fee, on condition that the feoffee should pay the 
money to the feoffor, his heirs or assigns, &c. there, because he departs 
with his whole estate in fee, and has but a bare condition which he can- 
not assign over, the law, which will never reject any word, if by any 
reasonable construction it may take effect, will make construction what 
person will be most proper as his assignee in law to receive the said 
money; and those the law adjudges to be his executors, because 
they represent the person of the testator for all goods and chattels ; 
and in such case the feoffor cannot have any assignee in fact And so 
a good difference ; and therewith agrees 27 H. 8. 2. a. 2. It was 
resolved in the said case of Randal, that the wife having by the de- 
vise but a particular interest in the land, was not assignee of the land 
within the said proviso : so if the said Edward had made an estate for 
life or years, &c. for none shall be assignee in this case : but when the 
covenantor departs with his whole estate, as if he makes a feoffinent 
in fee, a gift in tail, or a lease for life, widi the remainder over in fee, 
in such case the lessee for life, or donee in tail is the assignee : but so 
long as the covenantor has the reversion remaining in him, the pay- 
ment ought to be made to him. So it was said, that if Edward Randal 
had made an assignment of his whole estate in part, as long as any 
part remained with Edw. Randal, the tender ought, to be made to him 
or his heirs. 8. It was resolved in the said case of Randal, that the 
tender ought to be made to the heir, and not to the executors, 
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becftQse the heir was expressly named, which ezcladed exeoators and 
administrators. Ht expres9uni fiicit cestare taciturn. 

4. It was resolved, that although in the case at bar no title was 
found for the defendant, but he is as a mere stranger, yet the court in 
a special verdict will never doubt but of that onl}' whereof the Jurors 
have conceived a doubt; and therefore forasmuch as they rely and 
conclude on the payment, whether it be a good performance of the con- 
dition or not, the court ought not to give judgment till they have 
resolved that which the Jurors have referred to their consideration, and 
all other matters shall be intended and supplied, but only that which 
the Jurors have referred to the consideration of the court And so it 
was adjudged, M. 80 & 81 in B. B. between Soovel and Cabel : and 
afterwards Judgment was given for Cuthbert Groodall the plaintiff : on 
which Judgment the defendant brought a writ of error in the Ex- 
chequer-chamber: and all the court on argument and debate of the case 
there again did concur in opinion with the Justices of the King's Bench, 
and affirmed the Judgment And so this case was resolved by all the 
Judges of England.^ 



PHELPS V. SAGE. 

SuPBEMB Court, Conkbcticut, 1805. 

[2 Da§, 151.] 

Tms was an action of ejectment; to which the general issue was 
pleaded. 

On the trial, the defence set up was, that before the commencement 
of the suit, the plaintiff had conveyed the premises to Patrick Johnson. 
To repel this defence, the plaintiff offered to prove, that at the time 
she gave the deed, she and Johnson were both ousted of possession, 
by the entry and adverse possession of the defendant ; claiming, that 
in consequence of which the deed was void, under the statute against 
selling disputed titles. To the admission of this evidence, the defend- 
ant objected, on the ground that the plaintiff was estopped fh>m alleg- 
ing any thing against her own deed, and that she could not be 
permitted to allege her own violation of law as the basis of a recover}*. 
The court overruled the objection, and admitted the evidence. In the 
ftirther progress of the trial, it appeared, that the plaintiff claimed 

1 Proper payment npon the Uw day will, of conne, discharge the mortgage lien. See 
Brown v. Bass, 4 Wall. 262 ; Oage v. McDermid, 150 111. 598 ; Hadlock r. Bnlfinch, 31 
Me. 246 ; Flye v. Berry, 181 Maas, 442 ; Morse v. Clayton, 13 Smedee & M.373 ; Ladd 
V, Wlggin, 35 N. H. 421 ; Bogert v. BHm, 148 N.' Y. 194 ; Lewie r. HoUman, 53 
8. C. 18 ; Dnncan v, Ewing, 3 Tenn. Ch. 29. Proper tender npon the law day, also, 
IB generally held to have the same effect of discharging the mortgage lien. See 
Mitchell V. Roberts, 5 McCrary, 425; Jones v. New York G. Co., 101 U. 8. 622; 
Schearff v. Dodge, 33 Ark. 346 ; Shields v, Lozear, 34 N. J. L. 496 ; Lynch 9. Hancock, 
14 S. C. 66 ; bnt see Parker v. Beasley, 116 N. C. 1. — Ed. 
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ander a mortgage deed, and the defendant under a subseqnent abso- 
lute deed, Arom the same person. In order to show that the plain- 
tiff's title was devested, the defendant offered to prove, that after 
the expiration of the law-day, the whole mortgage money was paid to 
the plaintiff's satisfaction. To the admission of this evidence the 
plaintiff objected, alleging that no payment of the money, or settle- 
ment of the debts, after the law-day, had expired, could devest the 
plaintiffs title, and revest it in the mortgagor, but that the remedy 
was by application to a court of chancery. On this principle, the 
court rejected the evidence. To the ruling of the court, in both 
instances, the defendant filed his bill of exceptions. 
Bt thb Court unaximouslt, 

The Judgment was affirmed.^ 



BUBGAINE V. SPUBLING. 
Kino's Bbnch, 1682. 

ICro. Car. SSS.] 

All the coubt aobbbb that whereas in the principal case, the 
condition was for the payment of £1060 upon the first of Julj/j and 
the payment was made before the first of JtUyj viz. upon deeimo sexto 
Junii^ and an acceptance thereof, it is a good performance of the 
oonditton.* 

^ Tlie orlgfaial oommon law view was tiiat even when payment was aooepted after 
Ibe law^j the tiUe did not ifm fketo rereit hi the mortgagor. Smith v, Vhieent, 15. 
Cona. 1 ; Jones v. Smith, 79 Me. 446 (see Hoseey v. Usher, 94 Me. 801 ); Holman v. 
Bailej, 3 Met. 55. Afiriiori tender made after the law-day woold not. Cram «. 
BfeGoon, S6 IIL 431; Storqr v. Krewson, 55 Ind. 397; Majmard v. Himt, 5 Pick. 

S4a 

* B is the usual law for nonnal cases that payment accepted will serre as a pe^ 
formaaoe of the oonditioD. See Brown v. Stead, 5 Sim. 535 ; Flye v. Berry, ISl Mms. 
44S. Bat tender made hefore the law day is generally held ineffectaal. See Brown 
V. Jalios^ 141 Ind. 310; Moore v. Kime, 43 Neh. 517.— En. 
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WATSON V. WTMAN. 
SuFRKMB Judicial Ck>URT, Massachusetts, 1884. 

[161 JtfoM. 96.] 

HoLMBS; J. This is a bill in eqpHtj for the canoellatioii of a 
mortgage, but oontaining an offer to pay any sum that may be found 
dae upon it The defendant Dayis took an indorsement of the note 
and an assignment of the mortgage for value before matnrity, and 
withoQt notice. Before he did so the mortgagor had given the mort- 
gagee a second mortgage for a snm including that due on the first 
mortgage and in satisfaction of it, but had left the first mortgage in 
the mortgagee's hands. On the same day the plaintiff bought the sec- 
ond mortgage. 

Payment of the mortgage note on the day when it falls due is 
performance of the promise, and very possibly would discharge the 
note even as against one who took it for value and without notice later 
on the same day. But payment before the day, or a satisfaction like 
that in the present case, is a defence which binds only the party 
receiving payment and those who stand in his shoes. Burbridge v. 
Manners, 8 Camp. 198, 194; Moriey v. Cnlverwell, 7 M. & W. 174, 
181, 182; Kernohan i;. Durham, 48 Ohio St 1, 7; Head v. Cole, 
58 Ark. 528, 524 ; Palmer v. Marshall, 60 HI. 289, 298. See Wheeler 
r. GuUd, 20 Pick. 545, 552, 558, 555. 

It commonly is assumed that the mortgage follows the note^ and 
that if the holder can recover on the note he may avail himself of the 
mortgage. Taylor v. Page, 6 Allen, 86; Carpenter v» Longan, 16 
Wall. 271 ; Jones, Mort (4th ed.) K 884-840. We are of opinion 
that this is the law where the note has been paid in fhll in advance. As 
is pointed out in Moriey u. Cnlverwell, u5t stqmiy payment before tiie 
day is not performance of the contract, and it follows, notwithstanding 
the language often used, that in a strict sense it does not satisfy the 
condition of the mortgage. If we are right in our concession as to 
the effect of a payment on tlie day, we have here the technical reason 
for the different effect of an earlier payment The note still stands 
unperformed, and therefore secured, subject only to a personal 
defence, as it is happily called by Mr. Ames. 2 Ames, Bills A 
Notes, 811. But the very meaning of a personal defence is, that 
it does not accompany the note into all hands, but only into those 
which are in no better position than the person against whom it 
has accrued. Like fVaud or duress by threats, it leaves the legal 
transaction still in ftill force, and only fhmishes a reason why a 
particular person should not be allowed to insist upon it It *^all 
proceeds upon an argttmenium ad hominem. It is saying, you have 
the title, but you shall not be heard in a court of justice to enforce 
It against good faith and conscience.'* Eyre, C. J., in Collins •• 
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Martin, 1 B. <& P. 648, 651, cited by Shaw, C. J., in Wheeler v. Guild, 
20 Pick. 545, 551. 

Another argument drawn from the registry laws deserves con- 
sideration. A mortgage cannot be extinguislied more effectually 
than by a release. Yet we presume that it hardly would be argued 
that an unrecorded release would be valid as against a purchaser 
of the mortgage before maturity and without notice. As was said in 
a case which settled the law for Massachusetts, ^' a prior unrecorded 
deed has no effect except as between the parties to it, and others 
having notice of it. . . . It is the policy of our laws that a purchaser 
of land, by examining the registry of deeds, may ascertain the title 
of his grantor. If there is no recorded deed, he has the right to 
assume that the record title is the true title. The law has established 
the rule, for the protection of creditors and purchasers, that an 
unrecorded deed, if unknown to them, is as to them a mere nullity.** 
Dow V. Whitney, 147 Mass. 1,6. It might be thought that the same 
considerations apply to a quasi discharge by payment of the whole 
amount in advance. The mortgagor may have an entry made on the 
margin of the record of the mortgage. Pub. Sts. c 120, §§ 24, 25. 
When no such entry is made, and the registry contains no notice 
of payment of any kind, it would seem that one to whom the mort- 
gagee produces the note not yet due and the mortgage for sale has the 
same right to assume that the record title is the true title that he 
would have had in the case of an unrecorded release. If the note were 
overdue, that would be notice, or would put the purchaser in the 
position of one having actual notice, and therefore in that case the 
registry laws would not help him. 

In Grover v. Flye, 5 Allen, 548, the demandant claimed title under 
a sale of an equity of redemption on execution. In fact, the mortgage 
had been paid in full before it was due, but the record did not disclose 
the payment, and neither the officer nor the demandant had notice 
of it. The court held that the rule was the same that it would have 
been between the original parties. In such a case the purchaser, 
of course, does not claim as indorsee or holder of the mortgage note* 
We accept the authority of the decision so far as it goes. But if it is 
not to be distinguished satisfactorily from one like the present, so far 
as the argument from the registry laws is concerned, it has no bearing 
on the considerations first stated, and those are sufficient to dispose 
of the case. It follows that the decree sustaining the mortgage in the 
hands of the defendant Davis, and limiting the plaintiff to a right to 
redeem, was correct Decree affirmed. 
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ALLENDOBFF v. GAnOENOIOL. 
Sunmuu Judicial Coubt, MASSACHUtBTTS, 1888. 

[146 JfoM. MS.] 

[CSoHTKACT for breach of an agreement In writing, dated NoTember 
13, 1887, bj the plaintiff to sell and by the defendant to bny, at a price 
named, a certain parcel of land in Brockton. The iMne was whether 
the plaintiff coold make a good title. The caee was submitted to the 
Superior Court, and, after Judgment for the defendant, to this court on 
appeal, upon an agreed statement of facta, the essential points in which 
appear in the opinion below.] 

C. ALLKir, J. The original title was in Mrs. Young, and the 
plaintiff's title depends on the question whether her title was oonyejed 
by the mortgage of December 26, 1876. She was not a party to the 
earlier part of the mortgage, and her participation in it as a grantor 
was limited to the clause near the end, wherein she relinquished her 
right in the premises to the grantee, and released to the grantee and 
his heirs and assigns all right of dower and homestead. Her relin- 
quishment of her general title was merely to the grantee, and not to his 
heirs and assigns. The suggesUons of the plaintiff's counsel that the 
word '* grantee" included the grantee and his heirs and assigns, and 
that the words '* heirs and assigns," used later, may be taken as 
referring back so that the relinquishment to the grantee included his 
heiiB and assigns, are quite inadmissible. So also the suggestion that 
she was a party to the power of sale in the mortgage, and that her 
title was concluded by the exercise of that power. The mortgage 
therefore only included a life estate in the lot now in question ; and the 
titie offered by the plaintiff is not good. Bruce v. Wood, 1 Met. 
542 ; Baymond v. Holden, 2 Cush. 264. 

Judgmeni affirmed. 
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EliLITHORPE V. DEWING. 

SuPREMB Court, Vsbmont, 1818. 

[1 />. Chip, 141.] 

Ejectment. It was insisted by the ooansel for the defendant, that 
Wliitne} , having while in possession, although a mortgagor, surrendered 
the premises in dispute to the defendant, it must be considered as an 
amicable settlement of the boundaries which was binding on the 
plainti£. And further, that the deed of release from Whitney to the 
plaintiff, having been made while the defendant was in possession 
of the premises, claiming adverse Ixjth to Whitne}* and the plaintiff, 
was void, being within the act of October, 1807, to prevent fraudulent 
speculations and sales of choses in action, 

Br THE CoDBT. A mortgagor cannot etfectualiy surrender or pass 
any right of the mortgagee in the premises. A release of the equity 
of redemption to the mortgagee in whom is the legal title is not within 
the act referred to. Beside, it is not necessary to show the release. 
The condition of the mortgage having been broken, the plaintiffs claim 
is not founded on the release, but on the original mortgage deed which 
was made previous to the defendant's possession. The release is of an 
equitable right only — it adds nothing to the plaintiffs legal title. 

Verdict for thepiaintiffi 



ROBY V. MAISEY 
King's Bench, 1828. 

[8 B. tr C. 767.] 

Ejectment. At the trial before Gaselbe, J., at the last Gloucester 
Summer Assizes, it appeared that the premises had been mortgaged in 
fee by the defendant to the lessor of the plaintiff, that the mortgage 
was forfeited, and that the defendant remained in possession. The 
usual evidence of the mortgage deed was given, but there was no proof 
of any demand of possession. Upon this it was contended, that the 
plaintiflT ought to be nonsuited; but the learned Judge directed a 
verdict for the plaintiff, with liberty to the defendant to move to enter 
a nonsuit 

Lord Tbmtbrdbn, C. J. The mortgagor is not in the situation of 
tenant at all, or at all events, he is not more than tenant at sufferance ; 
but in a peculiar character, and liable to be treated as tenant or as 
trespasser at the option of the mortgagee. Bule refused.^ 

1 Under the original common law view the right of the mortgagee to take im- 
mediate p one oaion was nnqoeationed. Smartle v. Williams^ 1 Salk. 245 ; Thnnder 
V. Belcher, 3 East, 449. — Ed. 
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DOE, DBMI8B, or SHUTE v. GRIMES. 

SupBSMB Court, Ikdiama, 1843. 

(7 Biadkf. 1.] 

Appeal from the Wayne Circait Court 

SoLLiTAK, J. This was an actioa of ejectment brought by a mort- 
gflgee against a mortgagor. Plea, not guilty. The mortgage-deed was 
dated August the 21st, 1841, and was made to secure the payment 
of 4,100 dollars in three years ftx>m its date. The suit was com- 
menced before default in the payment of the mortgage-money, and the 
only question in the case is, whether ejectment may be maintained by 
a mortgagee against a mortgagor before default, where the mortgage- 
deed is silent as to the possession. The Circuit Court gave Judgment 
for the defendant and the plaintiff appealed to this Court. 

The law, we think, is well settled that the mortgagee, by virtue of 
his mortgage, becomes the legal owner of the premises, and is conse- 
quently entitled at law to the immediate possession, unless there be an 
agreement between the parties, expressed in the contract, or plainly in- 
ferable from it, that the mortgagor shall remain in possession. Coote on 
Mort.342,S51 ; 1 Powell on Mort 158, n.; 3 id. 1152; 4 Kent, 155. 
In Birch r. Wright, 1 T. R. 378, BuUer, J., says, ^^The mortgagee has 
a right to the actual possession whenever he pleases; he may bring his 
ejectment at any moment that he will ; and he is entitled to the estate as 
it is with all the crops growing on it." And in Colman v. Packard, 16 
Mass. 89, the Court said that it had long lieen settled and well known, 
that a mortgagee had a right to immediate |)08se8sion of the mortga^'d 
premises ; and yet said the Court, '* parties still go on making mort- 
gages without any covenant re8|)ecting the possession, although it is 
intended that the mortgagor shall remain in possession until the condi- 
tion is broken." Courts of equity also acknowledge the right of the 
mortgagee to the possession, and will not, it seems, interfere to pre- 
vent him fW>m pursuing his legal remedy. Cholmondeley v. Clinton, 
2 Merivale, 359 ; Williams v. Medlicot 6 Price, 495. 

Per Curiam. The Judgment is reversed with costs. Cause re- 
manded, &C. ^ 

1 This repreMDtB the law in msnj American jorisdictions. Woodward v. Parsons, 
59 Ala. 625; UockweU v. Bradley, 2 Conn. I ; TolhiU v. Brown, 84 Ga. 838; Hol- 
bfook p. Greene, 98 Me. 171 ; Mayor v. Groh. 101 Md. 560; Laoej ». Holbrook, II 
Met. 458 ; Pettengill v. Evnne, 5 N. H. 54 ; Soper r. Gnenuej, 77 Fa. 250; Stedman 
». Gamtl, 18 Vt. 346. — Ed. 
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WILKINSON V. HALL, 

Common Plbab, 1887. 

[8 Binff, N. C. 508.1] 

This was an action of debt upon the statute 4 Geo. II., c. 28, s. 1, 
brought by the plaintiff, who claimed as one of two tenants in common 
in fee of a wharf and warehouse, called Botolph Wharf, or Botoiph 
Quay, in the city of London, against the defendants, as tenants of 
same premises, to recover double the yearly value of one undivided 
moiety of the same premises, which it was alleged the defendants had 
wrongfully held over after the service upon them of notice to quit and 
demand of possession. The plaintiff before demise made by him to the 
defendant had mortgaged his interest to one Ellis in fee who had by 
clause in the deed made a redemise to the plaintifll 

Vaughan, J. Looking at this agreement, I can see nothing in it 
that points to a yearly taking; on the contrary, the reservation of rent, 
and other stipulations, plainly show that the letting was by the quarter 
only. Whether such a holding comes within the enactment of Geo. II. 
is a grave question, which I do not decide ; but I have no doubt that 
an action for use and occupation lies. Tlie deed shows a studious 
anxiety to give a legal right to the mortgagor to hold the premises till 
the year 1840, notwithstanding the conveyance to Wynn Ellis in fee. 
In modern times it has been usual to insert these special provisos in 
mortgage deeds, and the effect of them is to give the mortgagor com- 
plete control over the property as tenant for years, to the mortgagee. 
Then, to support the action for use and occupation, the plaintiff must 
show an occupation by the defendant ; the value of the premises ; and 
that the defendant occupied by permission of the plaintiff. The two 
first points are not contested here, and the last must be implied from 

the situation and conduct of these parties. 

JudgvMWb for plaintiff.* 



WALES V. MELLEN. 
Supreme Judicial Coubt, Massachusetts, 1854. 

[1 Gray, 512.] 

[Writ of entry to obtain possession of land described in a mortgage 
from the tenant to the demandant Dewet, J., before whom the case 
was tried, reserved the question, whether the action could be main- 

I Only the opinion of Vauoham, J. is printed ; the court was onanimons. — Ed. 

"^ The titoation when there ia Tirtnal redemise to the mortgagor is discussed in 
Prinhom v. Sonster, S Exch. 763 ; Whitaker v. Halhi, 7 Bing. 822 ; Qrandin e. Hart, 
80 Ala 116 ; Bean v, Maro, 5 Me. S9 ; George's Creek C. lb L Co. v. Detmold, 1 Md. 
S2S ; Flagg v. Flagg, 11 Pick. 475. —En. 



16 WALES V. MELLEN. 

tained before condition broken, for the consideration of the fUll court* 
The facts appear in the opinion.] 

Mbtcalp, J. There is no doubt that bj- our law a mortgagee may 
take possession and eject the mortgagor, before condition broken, un- 
less there is an agreement between them to tlie conlrar}'. Newall v, 
Wright, 3 Mass. 155 ; Rev. Sts. c. 107, § 9. Such is also the law of 
New Hampshire and Maine. But an agreement by the mortgagee, 
that the mortgagor may remain in possession until condition broken, 
need not be expressly set forth in the mortgage, nor in any other 
writing. Whenever it appears by necessary implication fW>m the terms 
of the condition of the mortgage, tliat it must have been the under- 
standing of the parties that the mortgagor should retain possession, 
the mortgagee can neither enter and expel the mortgagor, nor maintain 
a writ of entry against him, before condition broken or waste com- 
mitted. HartBhom v. Hubbard, 2 N. H. 458 ; Flanders v. Lamphear, 
9 N. H. 201 ; Rhoades v. Parker, 10 N. H. 83 ; Lamb v. Foss, 21 
Maine, 240 ; CUiy v. Wren, 34 Maine, 187. In the case now before 
us, it is set forth, in the preamble to tlie condition of the mortgage, 
that the said Hannah had conveyed the demanded premises to the said 
Nathaniel E. ^' for her future maintenance and support," and that the 
said Nathaniel K. had, " at the same time, reconveyed the same prem- 
ises to said Hannah, as secaritj' for such maintenance and support" 
Then follows the condition, that the tenant shall maintain the demand- 
ant, in sickness and in health, bj* providing all things necessary for her 
comfort and support, and at her decease give her a decent burial. We 
are of opinion, upon the reason of the matter, as well as upon the de- 
cisions above cited, that it is a necessary implication fh>m the terms of 
this preamble and condition, that the tenant should retain possession 
of the demanded premises while he should perform, from time to time, 
the acts, the performance of which the mortgage was intended to secure. 
By taking the demanded premises fi^m him, the demandant would prob- 
ably prevent him from canning into effect the purpose for which alone 
the mortgage is expressed to be made. 

The demandant's counsel relied on the case of Colman v. Packard, 
16 Mass. 39, as a conclusive authority for the maintenance of this ac- 
tion. But in that case, though it much resembles this, the doctrine, 
which we now adopt and apply, was not considered. The points there 
discussed and decided were, that the mortgagee was entitled to posses- 
sion, before condition broken, unless there was a written agreement to 
the contrary ; and that parol evidence of such agreement was inad- 
missible. And these points were rightly decided. But in applying the 
first of those points to the facts of that case, the doctrine of an agree- 
ment necessarily implied from the terms of the condition of the mortgage 
was overlooked. Demandani nonsuit.^ 

1 The right of the mortgagor to retain poMenion wai implied from the circnm- 
BtaneeB in CUj v. Wren, d4 Me. 187, and Rhodea v, Parker, 10 N. H. 83. — £d. 
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NUGENT V. RILEY. 

SupRBMS Court, Masbachusktts, 1840. 

[I Afee. 117.] 

Shaw, C. J. The first and principal qnestion in this case is, 
whether the oonstmction of the lease in question was correct The 
judge instructed the Jury, that the lease described in the case consti- 
tuted an interest or term defeasible on a condition, and therefore 
had the character of a mortgage. The instrument purports to be an 
indenture, but was executed by the lessor only. It is a common 
l ease of ten ements for seven and a half years, acknowledged and 
recorded. It recites that the lessee has paid $78.64 in full for the 
r ent for the w^ole term. Then comes this clause* ^^ And the lessee 
coven ants, p romises, and ag^rees to_ reconvey said premises to the 
lessor, upon the payment of the aforesaid sum and interest thereon." 
l^has often been held} that where, upon a conveyance of an estate or 
interest in land, there is a stipulation in the deed itself or in any 
separate deed executed at the same time, and constituting with the 
^nveyance one transaction, that the estate shall be reconveyed, upon 
the pay ment of moneyj^ such stipulation constitutes a defeasance, as 
much as if the words Wfilft "jaL,«>JEidUion»" or " pi^ovided however/' 
&c. Taylor v. Weld, 5 Mass. 109; Carey v. Rawson, 8 Mass. 159; 
Scott V, McFarland, 18 Mass. 810. This rule is most frequently 
applied to the case of conveyances in fee, but a conveyance for life or 
years falls within the same principle. 

Being then a conveyance for a term of years, defeasible upon a 
condition, the relation of the parties is that of mortgagor and 
mortgagee. 

In the present case there is no covenant, technically, on the part of 
the lessee, to reconvey upon condition, because he has not executed 
the instrument; but being inserted in the same conveyance which 
raises the term and leases the estate, it enures by way of condition; 
and the lessee, by accepting the deed, in the form of an indenture, 
but in effect a deed poll, becomes bound by the condition. 

The parties then standing in the relation of mortgagor and mort- 
gage all the rights and duties iuQident to that relation attach to 
them. The mortgagee, being in possession and taking the rents and 
profits, must upon redemption account for them, as payment, first to 
keep down the interest, and the surplus, if any, towards the princi- 
pal. Newall V. Wright, 8 Mass. 188. 

Another important consequence is, that in this case, if the 878.64 
is pa id at any time during the term, the condition is saved at law, 
the estate for years created by the lease is defeated, and the lessor is 
fnof, his old estate; whereas, in the commQn case, if the money is 
not paid within thejime^ the condition is broken at law, the estate of 
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mortgagor may enter. to^ V^Z1< 



In the present case, it is found that the defendant had received, o 
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the mortgagor is reduced to an equity of redemption, and lie must 
haye a bill to redeem, in order to restore him to his estate. 

'!Qe rents and_profits, received by a mortgagee in possession, either i^ 

before or after condition broken, are so exdusively appropriated by ^^ JU^ 
lawi without any act of the parties, to the payment of the interest ^^ yuy\' 
and principal of the debt, or sum to be paid, in order to defeat the \f*^ j^" 
estate, that when they amount to a sufficient sum to extinguish the t>^^ 
4ebt, including such principal and interest, the debt is defnoto paid, jjlp^.'^jj 
If this occurs before condition broken, the estate is defeated, and the \^J\mJ^ 

the rents and profits of this estate, a sum much more than sufficient ^^Aii'r 
to pay the 178.64, and interest, together with repairs and all costSt 
ehaiges, and expenses of every kindj and this being before breach 
of condition, the lease was determined. 

Then comes the question, whether the plaintiff can recover the 
surplus, over and above the payment of his debt, in an action for 
money had and received. Had the defendant occupied the estate 
himself » it would have presented a question of more difficulty. But 
the case finds that he let out the estate to others, and received the 
rents. All that he received after his debt was paid, he could not ll^jj, (P^ 
receive as mortgagee, because his term then expired. He received ^^^^^^ h^ 
it as money, to which the plaintiff, in good conscience, was entitled. 0^ r 

He then received it to his use, and this action will lie for it. ^^r^^ ' L ^ 

It was said that the remedy of the plaintiff should be sought for on 1p^^ d 
the covenant of the lessee. Probably the counsel for the defendant C k^^^i 
did not advert to the fact, that the deed is not executed by the de-"^ iALi>»-'^^ 
fendant, so that there is no covenant, technically, on his part. Per-^^'^^M^^i*^ 
haps the acceptance of a deed poll would create an express promise Kuu/- 
on the part of the grantee, to perform acts on his part stipulated in 
the deed to be performed. Goodwin v, Gilbert, 9 Mass. 610. When 
such promise results in nothing more than a duty to pay money, 
general indebitatuM euiumpsit will lie. 

But there is another consideration applicable to this objection. 
There is no stipulation, on the part of the lessee, to account for the 
surplus rents, after the debt is paid, but only to reconvey the estate, 
when it is paid. If he received rents after his debt was paid, he 
received money which equitably belonged to the plaintiff, and the 
duty of paying it results and raises a promise implied by law, to 
enforce which this is the proper form of action. 

Judgment on the verdict. 
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TOOMEB V. RANDOLPH. 
SoPSBMB Court, Alabama, 1877. 

[60 Ala. 356.] 

Appeal from the Circnit Court of Hale. 

The record does not show the name of the presiding judge. 

This action was brought by the appellants, suing as partners, 
against Philip B. Cabell; and was commenced by attachment, sued 
out on the ground of the defendant's non-residence. The affidavit 
for the attachment was made on the 26th January, 1876, before a 
Justice of the peace of the city and county of Mobile, by whom also 
the attachment bond was taken and approved ; and it is recited in the 
bond that the attachment has been obtained, returnable to the next 
term of the Circuit Court of Hale. The attachment set out in the 
record, which is dated the 29th February, 1876, was issued by the 
clerk of the Circuit Court of Hale, and was executed by summoning 
T. B. Bandolph, by process of garaishment, as the debtor of said 
Cabell. The plaintiffs' cause of action was the defendant's promis- 
sory note, for J706.84, dated the 25th February, 1874, and payable to 
the plain tiffsj at their office in Mobile, on or before the 1st December, 
1874. The garnishee appeared, in answer to the summons, and filed 
the following answer: 

^^ On or about the 28th December, 1870, this garnishee loaned to 
said P. B. Cabell the sum of $5,000; for which said Cabell con- 
tracted and agreed to pay him ten per cent per annum interest 
thereon; and said Cabell paid interest on said loan, according to 
said contract, up to 1st January, 1873. At the time of making said 
loan to said Cabell, he, the said Cabell, executed to this garnishee 
his promissory note, secured by a mortgage, with power of sale, upon 
the following lands," describing them; ^^a copy of which mortgage 
is hereto attached as a part of this answer, and referred to as a part 
of this answer. Said Cabell failed to pay any interest on said loan, 
after the Ist January, 1873; and thereupon, on or about the 1st 
January, 1875, garnishee took possession of said land under said 
mortgage, and rented it for the year 1875, for fourteen bales of 
cotton; of which rent, he collected twelve bales, and sold them on or 
about the 1st November, 1875, the net proceeds amounting to $720, 
which was received by this garnishee; and the other two bales 
garnishee paid and allowed to the tenant, Sylvester Robinson, for 
lepairing gin-house and screw. Afterwai*ds, on or about the 6th 
December, 1875, garnishee proceeded to advertise and sell said real 
property, for the satisfaction of said debt, in accordance with the 
power of sale in said mortgage; and at the sale thereof, on the 6th 
December, 1875, had the same bid in for him, by his attorney, for 
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the sam of $6,651.43, there being no other bid for nid property. 
Garnishee conTejed eaid Imode, bj deed, to one P. A. Totwiler, for 
% consideration of $6,651.43, and said TutwUer immediately recon- 
veyed said lands to him, for $6,651.43; bot no money was paid by 
said Tatwiler to gamishcw, nor by garnishee to said Tatwiler. Gar- 
nishee had paid out on said land, taxes for 1874, tlOO; taxes for 
1875, S100.72; advertising sale of said property, tl2; aoctioneer's 
fee, $5 ; and the interest on said mortgage debt, at the time of the 
sale, was 31,464.59; and there was dae from this garnishee to said 
Cabell, as a credit on said mortgage debt, the som of 335, for a cow 
bought of hiuL Plaintiffs hold a second mortgage on said lands. 
Garnishee does not deny their right, or the right of the defendant in 
attachment, to redeem said property, or to have the rent referred to 
appropriated, pro tonto, in extinguishment of said debt; and he is 
and has been willing, and has offered, to take in redemption thereof 
less than the amount actually due, deducting said rents, and now 
offers to do so. Otherwise than as may be shown by the above 
statement of facts, garnishee is not now, and was not at the time of 
the service of the garnishment in this case, indebted to the said 
P. B. Cabell, nor did he have any effects, goods, dbc, belonging to 
said defendant, in his possession, or under his control.'' 

On this answer, the court refused to render a Judgment against the 
garnishee, and dischai^ed him; and this Judgment is now assigned 
as error by the plaintiffs in attachment. 

Brickell, C. J. A mortgagee, if there is not in the mortgage a 
stipulation to the contrary, or a reservation by the mortgagor of pos- 
session until default in the payment of the mortgage debt, has the 
immediate right of entry, and may eject the mortgagor or his tenants. 
Duval V. McLoskey, 1 Ala. 737; Welsh v. Phillips, 54 Ala. 309. 
The theory of a mortgage, prevailing in this State, is that, at law, 
it creates in the mortgagee a direct, immediate estate in the land — 
a fee simple, unless otherwise expressly limited. The estate is con* 
ditional — annexed to the fee is a condition, which may defeat it 
If the mortgagor, not having reserved the right of possession until 
default in the performance of the condition, remains in possession, 
he is the mere tenant at will of the mortgagee. After the law-day, 
and default in the performance of the condition, the estate vests 
absolutely in the mortgagee — the fee is freed from the condition 
annexed to it Nothing remains in the mortgagor but the equity of 
redemption, of which, as between mortgagor and mortgagee, courts 
of law do not take notice. Before default, all that remains in him 
is the right to perform the condition, and thereby restore his original 
estate. Paulling v. Barron, 32 Ala. 11 ; Barker v. Bell, 37 Ala. 358; 
Welsh V. Phillips, supra. 

In courts of equity, the theory of a mortgage is, that until fore- 
closure it is a mere security for a debt, the mortgagor continuing the 
real owner of the fee. From this theory results the genera! principle, 
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that a mortgagee in poBaesBioii, before or after default in the pay 
ment of the mortgage debt, and before forecloeare, is a trustee of the 
rents and profits for the mortgagor, and bound to apply them in 
extinguishment of the mortgage debt. Davis v. Lassiter, 20 Ala. 
561 ; 2 Wash. Real Prop. 221, $ 9. All reasonable expenditures for 
taxes, necessary repairs, and other necessary expenses incurred on 
account of the estate, the mortgagee is allowed to retain from the 
rents and profits; and it is the balance only which may be applied in 
extinguishment of the mortgage debt An accounting is necessary 
to the ascertainment of the balance. The law does not apply the 
balance of the rents and profits to the mortgage debt; for, at law, 
they accrue to the mortgagee, as the owner of the legal estate. It is 
in equity only the application is made, in the nature of an equitable 
set-off, and as an incident to the right of redemption. Hubbell v. 
Moulson, 53 N. Y. 225. 

2. If it is admitted that the mortgagor, notwithstanding the second 
mortgage to the appellants, has a right to compel the application of 
the rents received by the appellee while in possession, to the pay- 
ment of the mortgage debt, the remedy is exclusively in equity, and 
is incidental to the right of redemption. In a court of law, the 
appellee is regarded as having received only and simply the issues 
of his own estate. A garnishment is strictly a legal proceeding, 
operating only on the rights of the defendant in attachment or judg- 
ment, which he could in an action at law enforce in his own name. 
It cannot be converted into a method of drawing within the Juris- 
diction of courts of law matters and rights of purely equitable cog- 
nizance. Harrell v. Whitman, 19 Ala. 185; Boby v. Labuzan, 21 
Ala. 60; Grodden v. Pierson, 42 Ala. 870; Henry v. Murphy, 54 
Ala. 246. 

What may be the rights of the appellants, as subsequent mort- 
gi^ees, cannot be considered or determined in the present proceed- 
ing. A garnishment is not a remedy for the enforcement of any 
cause of action vesting only in the creditor suing it out. Its whole 
scope and operation is to subject legal demands recoverable only by 
the debtor, or property of his which is subject to execution. Henry 
V. Murphy, lupra; Thompson v, Wallace, 8 Ala. 182. 

There is no error in the record, and the judgrnent ia affirmed.^ 

1 Accord: Hnbbell r. Moulson, 59 N. Y. 225. — Ed* 
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Ex PARTS WILSON. 

Cbaxckrt, Eholavd, 1818. 

[2 Ve$. t B. 2&S.] 

The Petition Btated a Mortgage by Willtam Adams and John Staart 
to. the Petitioner for £1^000: the. Premises being at that Time under 
LfiEflfiiand the Mortgage made ezpressij snbjeot and without Prejadioe 
to that Lease ; that the principal Snm of £1 lOOO and a considerable 
Arrear of Interest was doe to the Petitioner : that Adams died in March, 
1811 ^nd^8tuartbecame Bankmpt in Januar}*, 1812; tliat the Peti* 
tioner gave Notice to the Tenant in Possession to pay the Rent to the 
Petitioner only : but notwithstanding such Notice, and that the Premises 
were a scanty Security, the Assignees had received the Rent, amounting 
to £l20 7«. id. 

The Petition jprajed, that the Assignees may be ordered to pay to 
theJPetitionjei th^.said Sum of £120 7$. id. an Account of tbe Prin- 
cipalf Interest, and Cost^, the usual Order for Sale ; and that the Peti* 
tioner may be at liberty to prove for the Deficiency. 

The Lord Chancellor. Admitting the Decision of Moss v, Gralli- 
more to be sound Law, I have been often surprised by the Statement, 
that a Mortgagor was receiving the Bents for the Mortgagee. That is 
one of those Gases, which have led me to doubt, whether Lord Mana> 
field was not sometimes applying, as the Doctrine of a Court of Equity, 
what never had been so. In the Instance of a Bill filed to put a Term 
out of the Way, which may be represented as in the Nature of an equi- 
table Ejectment) the Court will in some Cases give an Account of the 
past Bents : buLa MortS^tgee never can in thi^ Court make the Mort- 
gagor aqoount for the Bents for the Time past. There is not an 
Instance, that a Mortgagee has per directum called upon the Mortgagor 
to account for the Bents. The Consequence is, that the Mortgagor 
does not receive the Bents for the Mortgagee* 

The Petition was dismissed.^ 

^ This case represents the law generallj. See Pope v. Biggs. 9 B. & C. 245 ; Teal 
r. Walker, 111 U. 8. 242 ; DaTenport o. Bartlett, 9 Ala. 179 ; Fieeman v. Campbell, 109 
Cat 360 ; Wooten v, BeUinger, 17 Fla. 289 ; Cheeton v. Green, 65 Md. 272 ; Fitchbnrg 
Corp. V. Melvin, 15 Mass. 26S ; Sterens v. Brown, Walker, 41 ; Orr r. Broad, 52 Neb^ 
490 ; Leeds v. Gifford, 41 N. J. Eq. 464 ; Moiae o. Whitcher, 64 N. H. 591 ; New 
York S. & T. Co. v. Saratoga G. & E. L. Co., 159 N. Y. 137 ; Walker v. King, 44 Vt 
601 ; Clarke v, Cnrtis, 1 Gratt. 289. — Ed. 
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CHINNERY V. BLACKBURNE- 
Kino's Bbncr, 1784. 
[1 H. Blackstone, 117 n.] 

Gekbral indebitatus assumpsit for freight of goods. — Plea general 
issae. — Verdict for the plaintiff, subject to the opinion of the court, on 
a case, which stated, that b][ an indenture of assignment dat ed Jan- 
naix 4j_17A^x Robert Merrjfield, in consideration of £1;166 18^. which 
he owed to the plaintiff, assigned to her the ship B. &a in which in- 
denture there was a covenant from the plaintiff to reassign the said 
ahip^ &J2. iQ Merxyficld, on pajiment of £1,166 with lawful interest, on 
or before the 10th of November then next ensuing : that at the time of 
the execution of the deed, the ship was in the River Thames, and after- 
wards sailed to Portsmouth, and continued there till the middle of March 
following, in the possession, and under the command of A. B. and that 
t&^.PMotilLdid.npt then take possession: that Merr3'field navigated, 
victualled, and manned the ship, as owner thereof, at his own expense, 
and risk; both from England to Antigua, and on her retuni from thence: 
that Merr^'field, at Antigua, gave the command of her to Captain Dr3'S- 
dale, and sent her to England, with orders to the captain, to address 
himself to Messrs. Dunlop of London, merchants, who were to sell her 
according to the directions contained in a letter, in which letter Merryfield 
also said, " Mrs. Chinnery has a demand against mo, for near £1,200 
sterling, which I hope to remit shortlj* to you, or Mrs. Merryfield, so 
as to pay her ; '' that Messrs. Dunlop being applied to as consignees, 
lent two sums of £50 to Captain Drysdale, declaring they should con- 
sider him as responsible, in case they should not receive the same by 
freight, ^bc. and that they afterwards received the money from Drysdale : 
that the ship completed the delivery of the cargo, on the 27th of Sep- 
tember, 1788; thak the plaintiff, took possession on, the 29th Septem- 
ber following, immediately on receiving information of her arrival in 
the Thames ; that the defendant had goods from Antigua on boards the 
freight of which amounted to £76 9^. lid. for the recovery of which 
the action was brought : that Captain Drysdale paid for lights, custom- 
house dues, and for clearing the ship, which the plaintiff repaid himt 
and also paid his and the mariners' wages, for the voyage flrom Antigua, 
to the amount of £284 7s. Id. after she took possession of the ship ; 
and that the plaintiff afterwards sold the ship by auction for £710, &c. 
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LoBD Haksfbld. The Jattioe of the CMe struck me forcibly at flrst^ 
as between the mortgagor and mortgagee: bat the mortgagor is no 
partj, thfi^actioaiB brought aft^r the mortgages ai^iost a person .wh9 

contracted with the mortg^agor. This action must be founded on the 
idea, that the mortgagor in possession is the servant and agent for the 

njftrtgageet which is not the case. Till the mortgagee takes pofls^nioPf 
tlie mortgagor is owner to all the world ; he bears the expenses, and 
he is to reap the profits. 



B. Lkn Theory. 



RUNTAN V. MEBSEREAU. 
SuPBXME Court, Nrw York, 1814. 

[11 Johns. 534.] 

Per Curiam. This was an action of trespass, ^V^^ daummfregit. . 
The plaintiff proved himself in possession of the locus in quo^ and_ 
showed a title derived under a judgment against one James Leonardy 
w ho, it ap peared, had mortgaged the land to Joshua Mersereau. By 
the pleadings, the,qiiestiqn presented to the court is, whether the ft'ee- 
h old wa s in the plaintiff, who had purchased the equity of redemption^ 
under the judgment against the mortgagor, or in Joshua Mersereau, 
the mortgagee. 

Courts of law, both here and in Ens^lnnd, have gone very far 
towards, if not the full length of, considering mortgages, at law, as in 
equity, mere securities for money ; and the mortgagee as having only 
a chattel interest Lord Mansfield (Doug. 610) says a mortgi^e, 
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notwithstanding the form, has but a chattel, and the mortgage is only 
a security ; t hat it is an affront to common sense to say the mortgagor 
is not the real owner. Mor^ages are not considered as conveyances 
of land within the statute of frauds, and the forgiving the debt, with 
the delivery of the security, is holden to be an extinguishment of the 
mortgage. Mortgages will pass by a will not made with the solem- 
nities of the statute of frauds. The assignment of the debt, or forgiv- 
ing it, even by parol, draws the Uind after it, as a consequence. The 
debt is considered the principal an d the land as an incidentjonly. 

The interest of the mortgagee cannot be sold under execution. It is 
unnecessary to go into an examination of the cases on this subject; 
they have been repeatedly reviewed by this court. 8 Johns. Cases, 
829 ; 1 Johns. Bep. 590 ; 4 Johns. Rep. 42. The light in which 
mortgages have been considered, in order to be consistent^ necessarily 
leads to the conclusion that the freehold must be considered in the 
plaintif f, and be^ of course, is entitled to Judgment 

Judgment for the plaintiff J^ 



WHITE V. BITTfiNMYEB. 
Supreme Court, Iowa, 1870. 

[30 Iowa, S6S.] 

AcnoK in trespasst for cutting and removing from certain lands of 
plaintiff a large qua ntity of wood and timber. Verdict and judgment 
for plaintiff in the sum of $2,000. Defendant appealed to the general 
term, where the judgment of the District Court was affirmed. He now 
appeals to this court 

Beck, J. The petition avers that the title of the land in question is 
in plaintiff. The answer denies plaintiff's title, and sets up ownership 
in defendant An issue is then formed involving the title of the lands, 
but it is not shown by the pleadings upon what facts the parties base 
thefar respective cUiims. From the evidence we learn that the title of 
e ach p art y has a common source in James McDonald. Plaintiff's title 
is derived from Agnes Gary, mother of James McDonald. James died 
in 1849. In 1846 he executed a mortgage to his brother Eneas upon 
the land, to secure $800, with ten per cent per annum interest, due 
January 1, 1847. The instrument contains an express condition to 
the effect that, upon the non-payment of the debt at its maturity, the 
mortgagee may enter and take possession of the land. Eneas, dying, 
left his wife Mary as his sole iieir. James left no other heirs than his 

1 Aeeard : Withenll o. Wiberg, 4 Sawy. S8S ; Kidd v. Temple, 2fi Cal. 255 ; Brown 
V. Snell, 6 FbL 741 ; Chick v. WUletts, 2 Kane. 3S4; Resdtng v. Watemuuin, 46 Mich. 
107 ; BarUett v. Tamheriake, 57 Mo. 499 ; Dotej v. Graham, 12 Tex. 437. — Bd. 
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mother and Eneas, if the latter was capable of inheriting. The fore- 
going are the undisputed facts of the case. Other facts, asserted by 
the respective parties, are as follows: Plaintiff insists that, at the time, 
of the death of James, Eneas was, and continue<l up to his decease^ a 
non-resident alien. Defendant claims that Eneas, afler forfeiture of 
the conditions of the mortgage by non-payment, entered upon and took 
possession of the land under tlie mortgage, and that he survived the 
mother, who died in 1853. There was evidence at the trial tending to 
prove these alleged facts, which, under the issues of the case, were 
passed upon by the Jury. The assignment of errors relates to the 
instructions given and refused by the court, and the overruling of the 
District Court of a motion for a new trial, based upon the ground that 
the verdict is not supported by the evidence. 

The first point of inquiry relates to the character of the interest or 
estate, in lands conveyed by a mortgage. Does the mortgagee acquire 
i^oJah^ritable estate? 

The uniform language of the books is, that by a mortgage at com- 
mon law the legal title is conveyed to the mortgagee, who is vested 
with the legal estate and freehold of inheritance. 1 Greentears Cruise 
Dig. 570. But this rule of the common law is not recognized by the 
weight of the American authorities. In this country it may be con- 
sidered the prevailing nile that the mortgs^r, is the owner of the 
lands mortgaged, and retains the inheritable estate therein. At com- 
mon law thejperformance of the condition of defeasance of a mortgage 
was considered to oporate by devesting the estate in the mortgagee 
which was convej-ed by the instrument. The doctrine of the American 
authorities, in effect, is, that it serves to vest, bj- its breach, the estate 
in the mortgagee, which, before, was in the mortgagor. The doctrine 
seems to be in harmony with the intent of the transaction when land 
is mortgaged. Its object is to pledge the land for the debt, and is 
nothing more than the creation of a security. The interest which the 
mortg agee holds is a lien upon the land for the debt, which may, by 
certain proceedings, ripen into a title, or rather, may devest the title 
of the mortgagor. If the condition of the mortgage be broken, some 
act of the mortgagee is neccssar}', tliat he may acquire an indefeas- 
ible, title — a title which the mortgagor will not be able to defeat by 
redemption. 

It may be admitted that this doctrine is anomalous. That a legal 
conveyance will not pass a legal title is not in accord with legal prin- 
ciples. In the contrary view, however, an anomaly is found which is 
quite as noticeable. A legal estate, which Is vested by a legal convey- 
ance, is defeated by the act of the grantor after the title has passed 
from him. Yet this is the case with a mortgage under the doctrines 
of the common law, for, if the debt be paid l^efore forfeiture or fore- 
closure, the mortgagee's title ceases. Anderson v. Neff, 11 S. & R. 
223; Cameron v. Irwin, 5 Hill, 276 ; Gkxxlwin v. Bichardsou; 11 Mass. 
470. 
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It may be said that the mortgage conveys a base or determinable 
fee, and that the estate created by the mortgage is so classed among 
estates at common law. But this fact does not remove the difficulty 
in harmonizing the common-law doctrine with the principles applicable 
to mortgages as they are now regarded. As between the mortgagor 
and mortgagee, the latter, for the purpose of enforcing his lien, may 
exercise many rights of ownership, but it will be remembered that 
these rights are exercised to the end that the security may be enforced, 
and not because the mortgagee is vested with the ownership of the land. 

Our conclusion is, that the interest of the mo rtgiMgor in the la nds is 
an estate of inheritance, which is in no way affected by the mortgage 
before entry and foreclosure, further than by the lien created. These 
views are, in their application to this case, strengthened by the Ian* 
guage of chapter 103, section 2, Revised Statutes 1848, page 442, 
under which the mortgage in question was executed. It provides that 
mortgages upon real property shall operate as liens from the date of 
their filing for record. This provision may be interpreted as a legisla- 
tive declaration of the law as then understood, to the effect that the 
interest held by a mortgagee in the land is no other or greater than a 
lien. 

A question is presented as to the effect, upon the titles and interests 
of the parties, of an entry under the mortgage after forfeiture for con« 
ditions broken. No additional r^ht is conferred upon the mortgagee 
because entry on account of the default of the mortgagor is authorized 
by the instrument ; under the law, without such a provision, the right 
existed. Whatever effect an entry may have, and we need not, as 
will presently appear, examine that question, it is our opinion that 
after having been made its effects may be waived. There can be no 
doubt on this point upon principle, namely : After entry, if the posses- 
sion of the land be restored to the mortgagor upon his claim of 
ownership, it is very clear that this would operate to waive the rights 
acquired by the mortgagee. This doctrine has the support of authority. 
Botham v. Mclntire, 19 Pick. 346 ; Charles v. Dunbar, 4 Met 498. 

The instructions to the Jury given by this court are in harmony with 
the foregoing views. In effect the}' hold that the defendant, claiming 
under the mortgage, did not, without entry, acquire title to the land. 
The Jury were required to find the fact of entry, and, if found, the 
fhrther fact of waiver thereof, by instructions which are not objection- 
able. Nor do we understand defendant's counsel to complain of them, 
fhrther than by their conformity to the doctrines above announced. 

Affirmed* 
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CABUTHERS v. HUMPHREY. 

SUPBBMB COUKT, MlCHIttAK, 1801. 

[la ificA. S7a] 

CHBunABCT, J. The bill was filed to foredoee two mortgages (on 
the same laud) executed bj the defendants to William L. Cbonley , both 
dated the fifth day of June, 1860 ; one for four hundred and twelve dollars 
and the other for two hundred dollars : both payable one year from date 
with interest at ten per cent The former was assigned to oompUinant 
on the day of its date, and the latter on the sixteenth day of May, 1862, 
loug after it became due. The mortgages were respectively accompa- 
nied by a promissory note for a like amount^ payable in the same way, 
which notes were transferred to complainant with the respective 
mortgages. 

The defence set up is usnr}*, and a tender of the amount actually dae, 
after default, and before the filing of the bill. 

It is clearly proved, and the fact is not disputed, that, on the twenty- 
eighth day of July, 1862, Humphrey tendered to complainant the full 
amount due on the two mortgages, exclusive of the bantu in each case, 
and the interest thereon — in other words, exclusive of what we have 
found to be usury. This tender was reftued by complainant, and Hum- 
phrey, with full notice to complainant, deposited the money on the same 
day with a Mr. Simonson, near complainant's residence, to be paid to 
complainant when he should choose to receive it But the money was 
not brought into court, nor does it appear by the evidence that the tender 
was kept good up to the time of the hearing, though it is shown to have 
been still in Simonson's hands when the evidence was taken. 

The naked question, therefore, is, whether the tender alone, made 
after default, or failure to pay on the day when due, had the effect to 
discharge the mortgages, or release the land from their encumbrance. 

We think this question must be answered in the affirmative. 

A mortgage is no longer in this State what it was originally at com- 
mon law, a grant of the land to the mortgagee, defeasible upon condition 
subsequent, and to become absolute on failure to pay at the specified 
day. It is but a security for the debt The estate in the land is still 
in the mortgagor : and payment at any time before foreclosure or sale, 
or (in case of foreclosure by advertisement) at any time before the ex- 
piration of the time of redemption — including, of course, any legal 
costs which may have been made — will discharge the mortgage in the 
same manner as if made on the day of payment mentioned in the mort- 
gage ; and no re-conveyance is necessary to vest the title in the mort- 
gagor, in the one case more than the other. 

The mortgage, therefore, is but a lien upon the land as security for the 
debt ; and, so far as relates to the effect of a tender, we think this lien 
is precisely analogous to that of a lien upon, or a pledge of, goods aa 
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secaiily for a debt And in sach case it is well settled that, while a 
tender of the amount due does not» without acceptance, eztingaish 
the debt, nor release the debtor from personal liabilit}', it extinguishes 
the lien, and the creditor loses his right to all collateral securities. 
See Moj'nahan v. Moore, 9 Mich. 9. 

We have been saved the labor of a full discussion of this question, 
by the decision of the same question here involved by the Ck>urt of Ap- 
peals in New York, in Kortright v. Cady, 21 N. Y. 343. And in the 
able opinions of Davies and Comstock, Judges, given in that case, we 
fully concur. 

We think, therefore, the lien of the mortgage was wholly discharged 
by the tender ; and that complainant can look only to the personal re- 
sponsibility of his debtor. And, this being a proceeding to foreclose 
— or, in other words, to enforce the lien of the mortgages, the court 
below was right in dismissing the bill, and the decree of that court 
must be affirmed, with costs* 

The other Justices concurred. 



CHAPPELL i;. JARDINE. 
SuPRBXB Court, Connecticut, 1888. 

[51 Conn. 64.] 

Surr for a foreclosure; brought to the Superior Court* The de- 
fendants demurred to the complaint ; the court (Andrews, J.) overruled 
the demurrer and passed a decree of foreclosure. The defendants ap- 
pealed to this court. The case is sufficiently stated in the opinion. 

Park, G. J. This is a suit for the foreclosure of certain mortgi^^ 
premises^ constituting^ an island, known as Ram Island in Long Island 
Sound. The complaint alleges that the land mortgaged, at the time the 
deed was l^yen^ lay. in the town of Southhold, Suffolk County, in the 
State of New York, and it is averred that the mortgage was recorded in 
the office of the clerk of Suffolk County in that State. It is further 
alleged that Ram Island, by the recent establishment of the boundary 
line between the State of New York and this State, has become a part of 
the town of Stonington in this State. The complaint is demurred to, 
so that the averment stands admitted that the island was, when the 
mortgage was made, a part of the State of New York. 

The mortgaged premises having been in the State of New York when 
the mortgage was made, it is of course to be governed in its construc- 
tioa and.e£Cect by the laws of that State then in force. In McCormick 
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9. Sullivant, 10 Wheat. 192, the court saj : ^* It is an acknowledged 
principle of law that the title and disposition of real property is exclu- 
sively subject to the laws of the country where it is situated, which can 
alone prescribe the mode by which a title to it can pass from one per- 
son to another." The same doctrine is held in United States v. Crosby, 
7 Cranch, 115, Kerr v. Moon, 9 Wheat. 565, Darby v. Mayer, 10 id. 
465, and in many other cases. Indeed the doctrine is unquestioned 
Ittw everywhere. 

Now, according to the laws of the State of New Tork then and still 
in . forcf^, a moxigsigfi of real estate creates a mere chose in action^ a 
pledge, a security for the debt. It conveys no title to the property. 
The claim of the mortgagee is a mere chattel interest He has no 
right to the possession of the propert}*. The title and seisin remain in 
the mortgagor, and he can maintain trespass and ejectment against the 
mortgagee, if he takes possession of the property without the consent 
of the mortgagor. This appears clearly from the following cases : 

In Gardner v. Heartt, 3 Denio, 232, the court say : ^* The mort- 
gagee, as such, has no title to the land mortgaged ; he has neither ju$ 
in re nor ad rem^ but a mere security for his debt ; the title to the land, 
notwithstanding the mortgage, remains in the mortgagor.^' In Power 
V. Lester, 23 N. T. 527, the court say: ^*A mortgage is a mere 
security, an encumbrance upon land. It gives the mortgagee no title 
or estate whatever. The mortgagor remains the owner, and may main- 
tain trespass even against the mortgagee. A mortgage is but a chattel 
interest ; it may be assigned by delivery, and cannot be seized and sold 
on execution." In Trirom v. Marsh, 54 N. Y. 599, the court say: 
''The common law rule . . . still prevails in England. There tiie 
courts still hold that the legal title passes to the mortgagee, and becomes 
by default absolutely vested in him at law, and that the mortgagor has, 
after default nothing but an equity of redemption to be enforced in a 
court of equity. After default the mortgagor can again become re- 
invested with the title to his land only bj* a re-conveyance by the 
mortgagee. The same rule prevails in the New England States, and in 
man}* of the other States of the Union. But this common law rule has 
never, to its full extent, been adopted in this State. Here the mort- 
gagor has, both in law and equity, been regarded as the owner of the 
fee, and the mortgage has been regarded as a mere chose in action, a 
mere security of a personal nature. 

It follows, therefore, that while the land in question remained in the 
State of New York it was encumbered by a mortgage of this character ; 
and when it came into this State it bore with it the same burden pre- 
cisely. There was nothing in the change of Jurisdiction that conld 
affect the contract of mortgage that had been made between the parties. 
The title to the property continued to remain in the mortgagor, and it 
remains in him stilL This is clear. The laws of this State could not 
make a new contract for the parties or add to one already made. They 
had to take the contract as they found it 
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Now it is dear that there is no remedy by way of foreclosure known 
to oar law which is adapted or appropriate to giving relief on a mort- 
gage of this character. Our remedy is adapted to a mortgage deed 
which conveys the title of the property to the mortgagee, and when the 
law day has passed the forfeiture, stated in the deed, becomes absolute 
at law, and vests a full and complete title in the mortgagee, with the 
exception of the equitable right of redemption, which still remains in 
the mortgagor. The object of the decree of foreclosure is to extinguish 
this right of redemption if the mortgage debt is not paid by a specified 
time. The decree acts upon this right only. It conveys nothing to and 
decrees nothing in the mortgagee if the debt is not paid. After the law 
day has passed the right of redemption becomes a mere cloud on the title 
the mortgagee then has, and when it is removed his title becomes clear 
and perfect Phelps v. Sage, 2 Day, 151 ; Roath v. Smith, 5 Conn. 
136; Chamberlin v. Thompson, 10 id. 244; Porter v. Seeley, 13 id. 
564; Smith v. Vincent, 15 id. 1 ; Doton v. Russell, 17 id. 14*6; Cross 
V. Robinson, 21 id. 379 ; Dudley v. Caldwell, 19 id. 218 ; Colwell v. 
Warner, 36 id. 224. 

What effect would such a decree produce upon a mortgage like the 
PDeunder consideration, where the legal title remains in the mortgagor, 
and nothing but a pledgee's interest is in the mortgagee, even after the 
debt becomes due? It could only extinguish the right of redemption, 
if it could do that. It could not give the mortgagee the right of posses- 
sion of the property, for the mortgagor has still the legal title, which 
carries with it the right of possession. It would require another pro- 
ceeding in equity, to say the least, to dispossess him of that title, and 
vest it in the mortgagee. Hence it is clear that full redress cannot be 
given the plaintiff in this proceeding. 

But the plaintiff has a lien on the property in the nature of a pledge 
to secure payment of the mortgage debt. And although our remedy of 
strict foreclosure may not be adapted to give redress to the plaintiff 
through the medium of such a lien, still a court of equity can devise a 
mode that will be appropriate ; for it would be strange if a lawful lien 
upon property to secure a debt could not be enforced according to its 
tenor by a court of chancer}*. It is said that every wrong has its 
remedy ; so it may be said that ever}' case requiring equitable relief has 
its corresponding mode of redress. We have no doubt that a court of 
equity has the power to subject the property in question to the payment 
of this debt, upon a proper complaint adapted to the purpose. When 
personal property is pledged to secure the payment of a debt, it may 
be taken and sold, that payment may be made, after giving the pledgor 
a reasonable opportunity for redemption. So here, we think a similar 
course might be taken with this property. Such a course would fall in 
with the original intent of the parties, and with the civil code and mode 
of procedure of the State of New York. Modes of redress in that State 
have of course no force in this State, but such a mode of procedure 
seems to be adapted to a case of this character. 
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And we. farther think that on an_ amended complain t, setting forth 
aU^ the essential facts, and praying that if there shall be a default in 
redeeming^ the property during such time as the court shall allow for 
redemption, then the right of redemption shall be forever forecloeedj 
and. the legal title and possession of the property be decreed in the 
mortgagee, such coarse might be taken. 

We think either of the modes suggested might be pursued ; but inas- 
much as the course which has been taken leaves the legal title and 
possession of the property in the mortgagor, we think the court erred 
in holding the complaint sulBoient^ and in passing the decree thereon. 

There is error in the Judgment appealed ttom^ and it is reversed, 
and the case remanded. 

In this opinion the other Judges concurred. 



BABNETT v. TIMBEBLAKE. 
SupBXMB Court, Missoubi, 1874. 

[57 Mo, 499.] 

Sherwood, Judge, delivered the opinion of the court 

The defendant on the 7th day of March, 1871, was indebted to one 
Galbreath in the sum of $850, for which he gave his promissor}* note, 
due in one year after date. Several persons joined with the defendant 
in the execution of this note, only, however, as sureties. 

A few days after the execution of the note, the defendant executed 
to the plaintiff, as trustee, a deed of trust of certain personal property. 
The granting words in this instrument were : ^' bargain and sell, convey, 
deliver and confirm." The condition of the deed was that the defend- 
ant should pa}^ the note at its maturit}', and thus save bis sureties 
harmless ; in which case, the property so conveyed was to be released 
at his cost ; but if default were made in the payment of the note the 
deed was to remain in full force, and the trustee to proceed to sell 
tht propert}', &C., &c. 

There was no delivery of the property mentioned in the deed, to the 
trustee, but the defendant retained possession until some time in the 
succeeding Fall, when it was taken f^om him by process issued in 
behalf of the plaintiff, who claimed in his petition that he was entitled 
to its possession.^ The defendant's answer was a general denial. The 
note was duly paid at its maturity, and the defendant exhibiting it to 
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the plaintiflT, demanded his property' ; bat this demand was only partially 
complied with, the plaintiff retaining a portion of it which he sold after 
the note was satisfied and the proceeds were applied to the payment 
of the costs which had accrued in respect to the property and its keep- 
ing, in consequence of suit brought 

The whole case turns upon this : whether^the court below erred in 
holding that the trustee need not await tlie maturity of the note, but 
couidj under the deed, take immediate possession of the property. 

The law is well settled, that, although a trustee or mortgagee of 
personal property, is, after defauU made or condition broken, enti- 
tled to the possession, and considered in law the owner of the prop- 
erty just mortgaged, yet prior to that time, it is equally certain that 
no such right of either possession or ownership exists.^ The case 
of Sheble v. Curdt (56 Mo. 437) is decisive of this point. The 
granting words there employed were, '^ sells, transfers and sets over ; " 
bnt no difference is pei*ceived between the legal effect of those words, 
and those in the case at bar. In neither case did the grant become an 
absolute one, until condition broken. If the trustee or mortgagee is 
justly apprehensive that the property will be eloigned prior to the 
maturity of the demand which the deed is given to secure, he is not 
without remedy ; but that remedy certainly does not consist in such an 
action as that to which the plaintiff has in the present instance resorted ; 
for the obvious reason that such action must be based on the right of 
the plaintiff to the immediate possession of the property sued for. But 
as above seen, no such right attaches in the trustee until default occurs. 

It follows that the plaintiff should not have recovered judgment in 
the court below even for costs, and that his sale of a portion of the 
trust property was entirely unwarrantable. It is nnnecessar}' to notice 
the instruction asked by defendant as to the measure of damages for 
taking the property, because that instruction was evidently refused, 
not on account of its incorrectness, but for the reason that it was 
regarded inapplicable under the construction which was placed npoa 
the deed of tmst. 

The judgment is reversed and the cause remanded ; all the judges 
oonoar. 

^ This law obtaint in some Jniisdictlons. Hall v. Tnnnell, I Honit. 220; Knna v. 

Uldelhofeii, 198 Dl. 477; White p. RitteDmejer, 90 Iowa, 2«S; Hill v. Robertaon, 24 

^1^^ , Mlaa. 868; Bailejv. WIdh, 101 Mo. 649; Shields 9. Lonar, 84 N. J. L. 496; Bnui- 

field V. Hale, 67 Oh. St. 816; Carpenter v. Carpenter, 6 B. I. 542 ; Bmnawick Co. «• 

Merrick, 68 Vt. 286.^ Ed. 
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FELINO n JL8. NEWCOMB LUMBEB COMPANT. 

SupRKMK Court, KsBRAflKA, 1902. 
[64 Ntb, 885.] 

' Albsbt, G. On the first day of Aogast) 1891, Alva A. Richardson 
and his wife executed and delivered to Lnigai Felino a mortgage on cer- 
tain real estate in South Omaha, to secure the paj'ment of their note, 
executed to the same party, for $2,000, with interest at seven per cent 
per annum, payable semi-annually, according to the tenor of ten interest 
coupons for $70 each, attached thereto. The mortgage was duly filed 
and recorded on the 5th day of August, 1891. In addition to the con- 
veyances and agreements usually found in a mortgage, the mortgage 
contained the following_clause : *^ And upon forfeiture of this mortgage, 
or Jnj?'^^ PL default in any of the payments herein provided the said 
Luigui Felin o sha ll be entitled to the immediate possession of said prem- 
ises." Onthe 15th day of August, 1891, the K. S. Newcomb Lumber 
Company sold and delivered to the said mortgagors certain material 
for the erection of a building on the mortgaged premises, and on the 
24th day of December thereafter filed a lien tJierefor against said 
premises. OntheSOth day of Octol>er, 1893, the said lumber company 
filed its petition in the district court against said mortgagors, and 
others, praying for the foreclosure of its said lien. The mortgagee, 
above mentioned, was not made a party to the suit. On the 29th day 
of December, 1894, a decree was rendered in said suit in favor of the 
lumber company, and on the first day of October, 1895, the premises 
were sold in pursuance of said decree to the said lumber company, and, 
in pursuance of an order confirming the same, on the 26th day of 
October, 1895, a deed issued to said purchaser. On the 2l8t day of 
September, 1895, Felino, the mortgagee, commenced an action for the 
foreclosure of his mortgage, making the said lumber company a party 
defendant, which action was prosecuted to a decree on the 26th daj- of 
May, 1896. In pursuance of this decree, in October, 1896, the prem- 
ises were sold to Felino, the mortgagee, who on the Slst day of Octo- 
ber, thereafter, received a sheriffs deed therefor. On the 2d day of 
October, 1895, and after the commencement of his suit to foreclose the 
mortgage, the mortgagors, having made default, surrendered possession 
of the premises to the mortgagee. On the 26th daj' of October, 1895^ 
and after having received its deed to said premises, the lumber company 
demanded possession of the premises from the mortgagee, who was 
then in possession, which was refused. On the 2l8t daj* of May, 1898, 
the lumber company commenced the present action against Felino to 
recover the rents and profits of said premises subsequent to the time it 
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received its deed from the sheriff, issued in pursuance of the decree of 
foreclosure of its said lien. A trial was had to the court, which re- 
sulted in a finding and judgment for the plaintiff. The defendant 
brings the case here on error. 

The theory of the plaintiff in the court below, and the only theory on 
which the judgment of the district court can be upheld, is that the 
mortgagor of real property retains the legal title and the right of pos- 
session uutil confirmation of a sale under a decree of foreclosure of the 
mortgage, and that such right of possession carries with it the right to 
the rents and profits of the mortgaged premises, and that as plaintiff, 
by virtue of the sale in pursuance of the decree foreclosing its lien, ac- 
quired all the right, title and interest of the owner of the fee in and to 
the premises in controversy, it thereby acquired their right of posses- 
sion, and consequently their right to the rents and profits accruing 
subsequently to the issuance of such deed and prior to the sale to the 
defendant in this case in pursuance of the decree foreclosing his mort- 
gage. In our opinion, this theory is unsound. In the absence of any 
statutor^^ regulation , the mor tgage e is entitled to the possession of the 
premises. Jones, Mortgages, sec 667. The only statutory regulation 
on the subject in this state is that to be found in section 55, chapter 73, 
Compiled Statutes, which is as follows: ''In the absence of stipula- 
tions to the contrary^ the mortgagor of real estate retains the legal title 
and right of possession thereof." This provision leaves it competent 
for the parties to a mortgage to stipulate for the investiture of the mort- 
gagee with the legal title and right of possession, which carries with it 
the right to the rents and profits. As we have seen, in this case the 
mortgage expressly provided that upon the forfeiture of the mortgage, 
orjn_case_of default in any of the payments, the mortgagee should be 
entitled to the immediate possession of the premises. Of this pro- 
vision subsequent purchasers and incumbrancers, including the plain- 
t iff in t his case, were as fully charged with notice as with any other 
provision of the mortgage. In California it is provided by statute 
that the mortgagee shall not be entitled to possession unless author- 
ized by the express terms of the mortgage. Under this provision it 
was held that if the mortgagee, after condition broken, take posses- 
sion by consent of the mortgagor, it is presumed, in the absence of 
clear proof to the contrary, that he is to receive the rents and profits 
and apply them to the debt secured, and that he is to hold possession 
until the debt is paid. Dutton v, Warschauer, 21 Cal. 609 ; Frink v. 
LeRoy, 49 Cal. 814. These cases, while not directly in point, clearly 
recognize the right of the mortgagee to the possession of the premises 
under a stipulation like the one under consideration.^ In Mclntyre v. 



1 This law obtains in most jurisdictions. See Fogartj v. Sawyer, 17 Cal. 5S9 ; Mo> 
Intyre v. Whitfield, IS Smedee & M. S8; Shriyer v. Shriver, S6 N. Y. 575; Cook vw 
Cooper, IS Oreg. 142. — £d. 
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Whitfield, 13 Smedes & M. [Miss.], 88, it was held that a stipalation 
similar to the one contained in defendant's mortgage might be enforced 
by the mortgagees taking possession and holding it That the mort- 
gagee in possession would be required to account for the rents and 
profits^ will be conceded, but such account should be taken in the suit 
to foreclose or in a suit to redeem. The defendant in this case, as we 
have seen, brought his action to foreclose his mortgage. All the 
parties, including the plaintiff in this case, were before the court in that 
suit. Every question involving the amount due on the defendant's 
mortgage, including the rents and profits received by him, were in issue 
in that case. The proceedings in that case are conclusive and binding^ 
as to such questions, on all of the parties thereto. It follows that the 
judgment of the district court in this case is erroneous, and it is recom* 
mended that it be reversed, and the cause remanded for further 
proceedings according to law. 



NOTES, Respondent, v. WTCKOFF, Appellant 
Supreme Court, New Tore, 1888. 

[so Hun, 466.] 

Appeal ft*om a judgment in favor of the plaintiff, entered upon the 
report of a referee. 

Th e acti on was brought to recover damages for the conversion of a 
quantity of iron ore. The defendant justified the taking under a chat- 
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tel mortgnge giv en bj a fonner owner^ and the plaintiff claimed under 
a bill of sa le subsequently executed by the mortgagor. The plain ti€E 
daimed_tbat the lien ortEemor^aige was destroyed by a tender made 
by him . 

With reference to this the oonrt at General Term said : ^* The con- 
v ersion r ests upon a subsequent tender by the owner of the mortgage 
equity. Mrs. Fitzgerald gave the mortgage and it was collateral to the 
note. Th e pla intiff bought the equity mth full knowledge of the mort- 
gage and in express terms subject to it. His tender fails for two rea- 
sons: First. The mortgag e is a_paTt of J;he consideration^^ and the 
property was taken subject to its pa.yment, although there was no ex- 
ptess co venant to pay the mortgage debt in the bill of sale. Second. 
A stranger to the title cannot makejii tender and^dcstroythe lien. A 
tender leaves the debt Mrs. Fitzgerald must pay her note if this ten- 
der is good. A tender by the owner of the equity is not good as against 
the interests of the mortgagee. Harris v. Jex, 66 Barb. 232. A 
chattel or personal mortgage differs in its structure and effect entirely 
from a mortgage upon real estate. The real estate mortgage is only a 
lien and conveys no title whatever. The personal mortgage transfers 
th e titl e at once subject to a defeasance by the performance of the con- 
dition anne xed>^A tender before or after due, by the owner of the 
equity, wouTd~nbt destroy the lien. There is strictly speaking no lien. 
'fEere is a transfer of title ; and only by keeping the tender good can 
the properiy^be heMfree of the mortgage." 

The judgment should be reversed, and a new trial granted, costs to 
abide event and order of reference vacated. 

Opinion by Babnakd, P. J. ; Dtkxan, J., concurred ; Pratt, J., 
dissented. 
Judgment reversed, and new trial granted^ costs to abide evenly order 

o/refermee vcicated} 



RANDALL v. PERSONS. 
SuPREMB Court, Nebraska, 189i. 

[42 iVefc. 608.] 

Raoast, C. This is an action of replevin brought in the District Court 
of Hall County by Carl M. Persons against M. Randall. Persons al- 
leged in his petition that he was the owner of and entitled to the imme- 
diate possession of the property replevied^ tlie same being 'f an office 

X Accord: Weeks v. Baker, 152 Man. SO. — Ed. ' 
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chair.^ The aDswer of Randall was a general denial Peraons had a 
verdict and judgment, and Randall brings the case here for review. 

The evidence in the bill of exceptions establishes, and tends to estab- 
lish, the following facts : Persons sold, the propertj and other property 
to one Metb, taking the tatter's note for the purchase price of the prop- 
erty and a chattel mortgage thereon to secure the payment of the note. 
This mortgage, or a copy of it, was duly filed in the office of the county 
clerk of Hall County, where the property was situate. Persons after- 
wards sold and indorsed Meth's note to a bank in Grand Island, and 
the note not being paid at maturity, the bank sued Meth, and Persons 
as an indorser thereon, and obtained Judgment against them for the 
amount of the note in suit. Persons then paid the amount of this Judg- 
ment and interest to the bank, and he and Meth entered into an agree- 
ment, the substance of which was that the contract of sale of the property 
between Meth and Persons should be and was rescinded, the title to the 
property reinvested in Persons, and Meth was to pay Persons a small 
sum of money. The property, however, was not at this time removed 
from the place of business or office of Meth, where it was when the 
agreement between him and Persons was made. Soon after this time 
an execution was levied upon this property by one of Meth's judgment 
creditors, and the property in controvers}', and other property, was, by 
the consent of Meth and the execution creditor, sold to Randall, he 
paying the agreed price thereof to the attorney of the execution cred- 
itor. We say that the evidence in the record establishes, and tends to 
establish, the foregoing facts, for the evidence as to nearly all of these 
facts was conflicting. 

On the trial to the jury Persons, against the objection of Randall, 
was permitted to read in evidence to the Jury the note and chattel mort- 
gage executed by Meth to him upon the property in controversy, and 
this is the first error assigned here. It is to be remembered that Per- 
sons, in his petition, alleged in himself an absolute ownership of the 
property. The l egal title to property pledged by a chattel mortgage 
remains in the mortgagor until devested by foreclosure proceedings and 
sale in pursuance of law, and until the title of the moiigagor is thus de- 
vested, the mortgagee has merely a lien upon the property. In replevin, 
as in all other actions, the evidence should correspond to the allega- 
tions in the pleadings ; and where a plaintiff in an action of replevin 
bases his right to the possession of the property claimed by reason of a 
special ownership therein or lien thereupon, he should set out in his 
petition the facts with reference to such special ownership or lien. 
Haggard v. Wallen, 6 Neb. 271 ; Musser v. King, 40 Neb. 892. The 
note and chattel mortgage, then, introduced in evidence in this case 
were irrelevant under the issues made by the pleadings, and did not 
tend to prove Persons' case. 

Throughout the trial counsel for Persons laid great stress upon the 
fact of the existence of record of the chattel mortgage on this property 
made by Meth ; and there is evidence in the record which tends to show 
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that Baodall had actual knowledge of the existence of this mortgage, 
but whether he had such actual knowledge, he was bound by the notice 
which the record imparted, and of course could not be an innocent pur- 
chaser of this property as against the holder of said chattel mortgage, 
if in force. There is no doubt but that the admission in evidence of the 
note and chattel mortgage was error. The difficulty in the case is to 
determine whether this error was prejudicial to Randall. There is evi- 
dence enough in the record, if believed by the jury, to sustain a finding 
that Persons was the absolute owner of this property at the time be 
brought this suit by virtue of the contract between him and Metli, by 
which the sale of the property to the latter was rescinded ; but we can- 
not say certainly whether the verdict of the jury, that ^' at the time of 
bringing said action the said plaintiff was entitled to the possession of 
said property," was based upon their finding that the absolute title to 
the property was in Persons by reason of the said contract of rescission 
between him and Meth, or whether the jury's verdict was predicated 
upon the note and chattel mortgage introduced in evidence. For that 
reason we think the admission in evidence of the note and chattel mort- 
gage was prejudicial error. If Mr. Persons made the contract with Meth, 
which he alleges he did, rescinding the sale of the property previously 
made to Meth, then, of course, that operated as a satisfaction of the note 
and mortgage, as the note had been reduced to judgment, and was then 
owned by Persons ; and if Mr. Persons based his title to this pix)perty 
upon its repurchase from Meth, it is difficult to understand why he in- 
sisted upon also claiming possession of the property, by virtue of the 
note and chattel mortgage. The two theories were inconsistent. If he 
owned the property*, as he pleaded he did, the chattel mortgage had 
nothing whatever to do with the case. If he did not own the property 
and claimed special ownership in it by virtue of the chattel mortgage, 
then he should have pleaded the facts, and apprised the defendant of 
just what his claims on the property were ; and had he done so, then 
all his testimony as to his being the absolute owner of the property be- 
cause of the said contract of rescission of itB sale made between him 
and Meth would have been iiTclevant under the issues. A litigant can- 
not_plead one thing and prove another. He cannot plead that he is the 
absolute owner of property, and satisfy such plea by proof that he sim- 
plyTias alien upon It ~r nor can he plead that he is entitled to the pos- 
session of property by virtue of a lien upon it and satisfy such plea by 
proof that he is the absolute owner of the property. The judgment of 
the District Court is reversed and the cause remanded. 

Reversed and remanded.^ 



7>uxjlt(Jyif. 
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SicnoM n. — Equitablb Mobtoaob. 

BUSSEL V. RU8SEL. 
Chahcbbt, 1788. 
[I Btq. C. C. t69.] 

A LKA8E haying been pledged by a person (who ftftenrards became 
a bankrupt) to the plaintiff, as a secnrity for a snm of money lent to 
the bankmpt [and other sums in which he was indebted to him], the 
pledgee brought this bill for a sale of the leasehold estate. 

Mr. Llaydj for the plaintiff, merely stated the case, and that the 
plaintiff had a lien upon the estate. 

Mr. Kenyan^ for the defendants, the assignees, insisted the plain- 
tiff's claim was against the law of the land; for that it would be 
charging land without writing, which is against the 4th clause of the 
statute of frauds. 

LoBD LouoHBOBOUGH. Iq this CBSC it is a delivery of the title to 
the plaintiff for a valuable consideration. The court has nothing to 
do but to supply the l^al formalities. In all these cases the con- 
tract is not to be performed, but is executed.\f ) 



MEADOB V. MEADOB. 
BuPRXMB Court, Tbnnessbb, 1871. 

[3 Atdt. 662.] 

Ib Chancery at Carthage, before B. M. Tillman, Chancellor. 

The bill alleged that the defendant, Joseph Meador, was in posses- 
sion of the deed of W. A. Meador, late husband of complainant, and 
that he claimed to hold it under a parol mortgage and deposit of the 
deed. That he had sold the land to a co-defendant, Jones, and made 
him a deed, and prayed the delivery of the deed deposited, and fhe 
cancellation of the other deed as a cloud. That W. A. was dead, 
and Henry L. Meador, defendant, his heir at law, and defendant 
Duke, his administrator. The answers set up the deposit as an 

1 Accord: Anon.* 2 Eq. Abr. 284 ; Eankej v. yeraon, 2 Cox, 12 ; Rogers «. Bar* 
rett, a Esp. 102 ; Ex parte Kenmngton, 2 V. & B. 79 ; Ex parte Lsngston, 17 Ym. 
230 ; BoKon v. Williami, 8 T. & J. ISO; Ex parte Bfoderick, 180 B. D. 766 ; Spoke v. 
Whayman, 20 Bear. 607 ; Roberta v. Croft, 24 Bear. 223 ; Ex parte Smith, 2 M. D. 
& De 6. 587 ; Lacon v. Allen, 3 Drew. 579 ; Ex parte Chippendale, 2 Mont. & Ajr. 
299 ; Bank v. Caldwell, 4 Dillon, 314; Martin v. Bowen, 51 N. J. Eq. 452; Hall v. 
McDuif, 24 Me. 311 ; Cary v. Robinaon, 8 Mass. 159; Rockwell v. Hobj, 2 Sandf. Ch. 
9 ; Hackett r. Reynolds, 4 R. 1. 512 ; Jarvis v, Dotcher, 16 Wis. 307. — Ed. 
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eqaitable mortgage, and, by way of cross bill, asks ''if no lien 
exists/' a sale of the landand[ the appTicatibn of the fund fo the 
payment of the debts bf~defendani 

The decree below, reciting that it appearing that the deed ''was 
delivered to the said Joseph Meador by the said W. A. Meador, 
deceased, intending thereby to secure the said Joseph Meador for 
his liabilities as security, and otherwise, of the said W. A. Meador, 
deceased;" declared that the delivery of the deed of W. A. Meador 
to defendant Joseph Meador did not create a lien or mortgage on the 
land in favor of Joseph Meador, and that complainant was entitled 
to dower and the residue of the fund, subject to the payment of all 
Just debts outstanding— it adjudged that the title to the land was 
"in the heirs of W. A. Meador, deceased, and that the deed from 
Joseph Meador to his co-defendant, was void, and a doud upon the 
title of the heirs at law of W. A. Meador, deceased, and shall be for 
naught held." 

From this decree the defendants appealed. 

TuBNET, J., delivered the opinion of the court 

The delivery by a debtor to his creditor, of a deed made to the 
debtor for land, upon the agreement and understanding between the 
debtor and creditor that the creditor is to hold the deed as security 
or indemnity for debts due from the debtor or for which the creditor 
is bound as surety for the debtor, creates no lien or mortgage, legal 
or equitable, upon the land embraced in the deed. 

A contrary holding would be a Judicial repeal of our statutes of 
frauds and perjuries, making void, sales not evidenced by writing, of 
lands, tenements, or hereditaments. 

Affirm the decree, and remand the cause for the assignment of 
dower and account for rents and profits.^ 



HERMANN v. HODOES. 

Chanosbt, 1878. 

[£. R, 16 Eg. 18.] 

This was a suit for specific performance of an agreement (entered 
into on the occasion of an advance being made by the plaintiff to the 
defendant) to execute a mortgage ** with an immediate power of sale.'* 

Lord Selbobne, L. C, said that he had no doubt of the propriety 
of making the decree asked for, unless the defendant was prepared to 
pay off the advance at once. 

1 Accord: Davis v. DaTis, 8S Ga. 191 ; Van M«ter v. McFadden, 8 B. Mod. 435 ; 
Gardner v. HcCliire, 6 Minn. 250 ; Gorhard v. Fljnn, S5 Miss. 58 ; Bloom r. Voggle, 
4 Ohio St. 45 ; Woodward's Ex'r v, Trambnll, 50 Fa. 509 ; Bicknell v. Bicknell, 81 
Vfc. 498.— Ed. 
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TEBB V. H0D6E. 
CoMMOV Plbab» 1869* 

[L. It 5 C. P. 7S.] 

Kbllt, C. B. The plaintiff; in December, IdST, entered into an 
agreement with Barrows (whoee assignee in liankniptcj the defendant 
Hodge is) to grant him a lease for twenty-one years of premises in 
Holbom of which Barrows was already in possession or of which lie 
was to take immediate possession. One of the terms of the agree- 
ment was that Barrows should fit np the premises forthwith in a sub^ 
stantial and appropriate manner as a first-class lancheon-bar and 
restaurant, snch fittings to be of the value of £500 at least, and to be 
completed to the satisfaction of the plaintiff on or before the 11th of 
February then next. Barrows being thus in possession, and the fix- 
tures and fittings having been completed to the satisfaction of the 
plaintiff before April, 1868, the premises were in a condition to entitle 
Barrows to call for a lease, and to entitle the plaintiff to call upon him 
to accept a lease; and the plaintiff did in fact offer Barrows a lease. 
Another term of the agreement upon which the lease was to be granted 
was, that Barrows should pay £l,000 by way of premium. It seems 
tliat Barrows was not in a condition to pay that snm ; and it was also 
made a term of the agreement that the plaintiff should advance or pro- 
cure for him an advance of £1,000 for the period of two years, at 5 per 
cent interest, for which advance ^^ the premises as fitted and licensed*') 
were to constitute the securit}^ ; and it was further agreed that, if the) 
lessee should assign or nnderlct the premises before the expiration of 
the two years, the mortgage of £1,000, with interest, should be paid 
off and discharged. The plaintiff was ready to complete the contract 
on his part and to grant Barrows the stipulated lease ; but Barrows de- 
clined to take the lease then, ^^ as he could deposit the agreement as a 
securit}'." The case states that Barrows afterwards ^' applied to the 
plaintiff for liberty to assign the agreement, by way of mortgage : but 
the plaintiff reftised his consent till the lease bad been taken up. The 
plaintiff consented to the agreement being deposited as a security, sub- 
ject to his claim of £1,000.'* Thns, the plaintiff refused to abandon the 
grant of the lease for twenty-one years, and to allow the substitution 
of the agreement as a completion of the transaction. It seems to me 
to be quite clear that there was an agreement between the parties that, 
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until the lease was executed, the agreement of Deceml)er, 1867^ was to 
be a secarit}' to the plaintiff for all that he was entitled to under it. 
^ehxia sic stantibus^ the plaintiff could at any moment have enforced 
the execution of a mortgage for the £l ,000, inasmuch as there was an 
equitable contract between him and Barrows that ^Hhe premises as 
fitted and licensed^' should stand as a security for that sum. The 
result, as it seems to me is, that the plafntiff T)ecame "eqiutable mort- 
g agee of th e premises with the fittings and fixtures, and tbe defendants' 
had no right to seize and sell them linHer t¥e~ adjudlcatiori of bank* 
r uptc}' ag a inst Barrows, and consequently this action is maintainable. 
The judgment of the Court of Common Pleas must be affirmed. 
MELLORf J., and Channell, Fioott, and Cleasbt, BB., concurred. 

Judgment affirmed} 



Cnr INSUBANCE CO. V. H. L. OLMSTED, Adhiiiistbatrix. 

Supreme Court, Connecticut, 1877. 

[33 Conn, 476.] 

Bill in equity, brought to the Superior Court for New Haven County, 

praying that certain insurance stock belonging to the estat e of Lucius 

D. Olms ted, deceased, and which he had in his lifetime contracted to 

t ransfer to the petitioners as security for an indebtedness to them, 

migh t b e sol d andjthe proceed s app lied on the debt, or that thejespond- 

ent, his administratrix, might be ordered to transfer the stock to the 

p etitioners, to be applied at its ascertained value to the debt 

HiNMAN, C. J. We have no doubt of the general equity of the 
petitioners' case as against Lucius D. Olmsted, if he was still living 

or as against his heirs now that he is dead ; but the main fact relied 
upon in the petition as the ground of equitable relief, as distinguished 
from the relief which all the creditors of his estate are entitled to, 
namely, the insolvency of his estate, and which is fully found by the 
court, must deprive the petitioners of the specific relief sought for in 
t his b ill. It cannot be claimed that the petitioneI^ |have any lien 
upon this stock. The deceased was indebted to them, and for the 
better securing of that indebtedness he agreed to transfer to them, on 
o r bef ore the maturity of certain notes, the subject of that indebtedness 
in part, the stock in question. But this was never done, and he subse- 
quently died deeply insolvent, and the petitioners now seek the specific 
execution of this contract on the part of his administratrix, who of 
course represents all the other creditors of the estate 

1 Accord: Tkjlor v. Eckerdey* S Oh. D. SOS ; Morrow 9. Tamey, 35 Ala. 131 ; 
Apperaon v. Moore, 30 Ark. 56 ; Shocklen v, Davis. 17 Oa. 177 ; Gregg 9. Sandford, 
S4 IlL 17 ; Schaffenberg v. Bishop, 35 la. 60 ; Tiebers r. Bargeis, 11 Md. 452 ; Sellers 
V, Lester, 48 Miss. 513; Roehhoh v. Schwarts, 46 N. J. £q. 477; Hall v. Omaha 
Bank, 49 N. T. 6S6; CoUes Appeal, 107 Pa. 590. ^£d. 
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This is the whole case. As the legal title to the stock was in 
Olmsted ap to the time of his death, any creditor of his might liave 
attached it; Dutton v. Ck>nnecticQt Bank, 18 Conn. 498; or if he had 
been forced into bankmptcj, or tiad assigned it for the benefit of his 
creditors, his assignee would have held it. Swift v. Thompson, 9 
Conn. 68; Shipman v. JEtna Insurance Company, 29 id. 245. In- 
deed the last case is a direct autliority in favor of the respondent on 
every point involved in this, unless some distinction favorable to the 
petitioners can be drawn flrom the circumstance that the assignee in 
that case represented the creditors of a living bankrupt, while in the 
case at bar the administratrix represents the creditors of an insolvent 
estate. But there is obviously no ground for any such distinction. 
Had tills stock been attached before Olmstead's death the lien would 
have been dissolved for the benefit of all his creditors, though valid 
against the petitioners had he lived. On his death all the creditors 
stand upon the same footing, and equality is equity. 

We advise the Superior court to dismiss the petitioners' bilL 

In this opinion the other Judgoo eoneurred*^ 



Ib bb SHERIDAN bt al. 
District Court or thb United States, 1899. 

[98 Fed. Rep, 406.] 

Ik Bahkruftct. The referee in bankruptcy found that a pledge of 
personal property by the bankrupt to one of bis creditors was an un- 
lawful preference under the Bankruptcy Act, and made an order requiiv 
ing the creditor, who had sold the goods pledged, to pay over the 
proceeds to the trustee in bankruptcy. The case is now before the 
court on the creditor's exceptions to such decision of the referee. 

MoPhbrsok, D. J. The exceptant relies on Ex parte Potts, Fed. 
Cas. No. 11,844, but an examination of that case will show that the 

^ Accord in principle: Hunilton v. National Loan Bk., 3 DiUon, 8S0; Re littls 
Power Co., 92 Fed. 585 ; Ronndtiee o. McLain, Hempit 945 ; Loth r. McCarthy, 85 
Ky. 581 ; Johnson v, Hooder, 7S Ind. 895 ; Moon v. Reading, 167 Mass. 82S ; New 
York Ca v. Saratoga Co., 159 N. T. 137 ; Phelpa v. Murray, S Tenn. Ch. 946. — Eo. 



DAVIS V. CLkY. 45 

decision was apoQ a different state of facta. One question there was 
whether a pledge actaally made was fraudulent ; and it appeared that 
the alleged baukrapte, when they were admittedly solvent, had as- 
signed to a creditor, as collateral security for advances, several policies 
of insurance and bills of lading upon a yessel and cargo then at seat. 
Under such circumstances, it was correctly held that the transfer was 
not in fraud of creditors. The assignment of the policies was a com- 
pleted transfer of the debtor's interest in those instrumente, and the 
assignment of the bills of lading transferred the title to the property 
therein described, without any further act As to almost all the prop- 
erty then under consideration, therefore, the transaction had been fully 
executed. One policy or one bill of lading was apparently not trans- 
ferred until May, when the alleged bankrupte had become 'involved** 
(there was no averment of insolvency in the petition) ; but as the last 
advance by the creditor had been made in March, in pursuance of an 
agreement made in February, the court was clearly right in holding that 
no part of the transaction was fraudulent. No question of preference 
arose, whereas here the question is one of preference simply. The 
good8_here_were never actually pledged until the exceptant, for the 
first time, took them into his possession a few days before the petition 
was filed. Before that time there was a mere agreement to pledge. 
The goods were never delivered to the exceptant, nor (assuming, for 
present purposes, that this would have been good against the other 
creditors) were they even set apart and continuously treated as ^is 
property. Under the facta proved, the pledge was not completecTuhtil 
the date of removal. Luckette v. Townsend, 49 Am. Dec.' 780, note. 
This being so, the exceptant's title attached upon that date, and the 
transfer created a preference in violation of the act. 

The exceptions to the flndrng of the referee are overruled, and his 
order directing the exceptant to pay to the trustee the money received 
flx>m the sale of the goods in question is approved.^ 



DAVIS V. CLAY. 
SuPBBMB Court, Missouri, 1829. 

[S Mo, ISO.] 

Wash, J., delivered the opinion of the court 
In this cause a bill was filed by the complainant against the 
defendant and one Scott, to foreclose a mor tgage , &c The Circuit 

~ 1 Contra: Martm v. Beid, II C. B. v. s. 7S0.— En. 
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• 

Court decreed the foreelosnre, sale, &c, from which DaviB appealed 
to this coart. 

The facta are, that on the 2dd of June, 1821, the abore named 
defendant, Scott, executed a corenant, real mortgage, or inatrnment 
in writing, to the testator, Morrison, in the words following, to wit: 
^' To all to whom these presents shall come: Whereas, I, John Scott, 
of the county of Ste. GenevieTe and State of Missouri, am justly 
indebted to Col. James Morrison, of the county of Fayette, in the 
State of Kentucky, in the sum of three thousand eight hundred and 
thirty-eight dollars and sizty*six cents, lawful money of the United 
States, to bear interest from the date hereof; for which sum, said 
Scott has executed his note of equal date with these presents, till 
full and perfect payment Now know ye, for the better securing 
unto the said Morrison, his heirs and assigns, the full and perfect 
payment of the said sum, on or before the first day of March next 
ensuing; that I, the said John Scott, for (162) myself, my heirs, 
executors and administrators, do covenant, promise and agree to and 
with the said James Morrison, his heirs, executors, administrators 
and assigns, that the undivided interest of one third part of, in and 
to, a certain tract of land, known by the name of the Saline tract^ in 
the county of Ste. Genevieve and State of Missouri, owned in com- 
mon with Henry Dodge and the heirs of Edward Hempstead, con- 
taining about twelve thousand arpents more or less, being the same 
that was purchased by said Dodge, Hempstead and Scott, as the 
property of Mr. Peyroax; and also, as the property of Mr. Maxwell, 
as by deeds of record will fully appear, and every part and parcel 
thereof shall stand charged and chargeable with, and stand, continue, 
and be a security untohimihe 'safd' Morrison, his heirs, executors, 
administrators and assigns, as well for the payment of the principal 
as the interest thereon, until the same shall be fully and finally paid 
and satisfied according to the true intent and meaning of these 
presents; reserving, however, to the said John Scott, his heirs and 
assigns, the rents and profits of the said land and saline, above and 
before securited and mortgaged," &c. ; which was regularly acknowl- 
edged and recorded on the day of its date, and of which the de- 
fendant Davis had full notice; that after the execution of said 
instrument in writing, a judgment was obtained against said Scott, 
under which the premises were seized and sold to the defendant 
Davis, for the consideration of one dollar. 

The questions presented for consideration are. 

First Whether the instrument be valid as a l^al mortgage, Ac. ? 

Second. If not a mortgage in law, whether it can be an equitable 
lien? 

The instrument is imperfect and defective as a legal mortgage, but 
it may well be regarded as an equitable mortgage. 

An agreement respecting real estate, for good consideration, 
imposes a lien as against persons having notice, &c. 4 Brown Ch. 
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B. 31-4, Brow. Ch. 462, P. Wmg. 282 and 429. If an equivalent be 
given, though the contract be not executed with all the formalities of 
law, yet in equity, the use is in the purchaser, &c., Gilb. Uses, 49 
Eq. 80. 

The decree of the Circuit Court is, therefore^ correct^ and must be 
affirmed with costs,^ 



DONALD A CO. v. HEWITT. 

SuPRKME Court, Alabama, 1850. 

[39 Ala, S34.S] 

Walker, J. The complainants in the original bOl, Schnetz & 
Hewitt, and Thomas Moore, one of the respondents, at Louisville in 
the State of Kentucky, made a written contract under seal, whereby 
the former agreed to make an engine, and put in on board of a certain 
boat; and the latter agreed to pay therefor $3,400 during the prog- 
ress of the work, and, besides, to give three ''notes or acceptances'* 
for equal atnounts, maEmg together the sum of $3,400. The writing 
concludes with a stipulation, that for the better security of the paj'- 
ment ^' of the said notes,^' Schnetz & Hewitt were to retain a special 
lien on said boat and engine until ''the notes" were paid. 1)3 core 
paid $3,400 during the progress of the work, and accepted six bills of 
exchange, for amounts together exceeding $3,400. The boat, having 
been brought to Montgomery in this State, was attached and libelled 
by creditors of Moore & Jackman, the owners of the boat. The bill 
asserts for the complainants a prior lien upon the boat^ and is designed 
to enforce that lien. 

The parties unquestionably had a right by contract to create a charge 
upon the boat, which would exist independent of the possession of the 
thing charged. The inquiry, unembarrassed by the technical meaning 
imputed to the word lien, is whether the}' have done so. Such a lien 
has every characteristic of an equitable mortgage, and may properly be 
so denominated. Every agreement for a lien or charge in rem consti- 
tutes a trust, and is accordingly governed by the general doctrine of 
trusts. Such a lien or charge is called an equitable mortgage, because 
courts of chancer}', regarding them as trusts to be enforced, attach to 
them the incidents of a mortgage. Thus, an agreement that bills should 
be paid out of the proceeds of certain property has been held to create 
an equitable mortgage. Miller on Equitable Mortgages, 3. An agree- 

1 Accord: Bnrgh v. Fmncu, Finch, 2S; Hildreth v. Hues, SS B««t. 5S; Mar- 
garam v Omnge Co., 87 FUl 165; Tienian r. Poor, 1 GiU & J. (Md ) 816; Abbott v. 
Godiroj, 1 Mich 178 ; BoUock v. Whipp, 15 B. L 195 ; Bzyce v. Mabmj, 85 S. C. 187 ; 
IforriU V. MorriU, 53 Yt 74. —Ed. 

' ThiB caie is abridged. — Ed. ^ 
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mtai, " pledging and hypolbecAUiig*' property for tbe peyment of cer- 
UiD bills, was enforced as an eqaiUUe mortgage. Fletcher v. Morej, 
2 Story, 5S5. A contract that a party ** sboold haye and fyi^int^jn a 
lien ** on chattels was characterixed as ^ in the nature of an equitable 
mortgage," and as such enforoed. Donning v. Steams, 9 Barb. Sop. 
Ct Bep. 680. And an onsealed instroment of writing, pledging the 
real and personal estate of a railroad company for the fkithflil perform* 
ance of a contract, was held by this coort to be an eqoitable mortgage. 
M. & C. P. R. R. Co. 9. Tahnan, 15 Ala. 478 ; see, also^ Whitworth v. 
Gaogain, 8 Hare, 415 ; Campbell v. Worthington, 6 Yt 448 ; Bank of 
Kentocky v. Vance, 4 Littel^ 168 ; Marshall v. Lewis, 4 Littell, 140 ; 
In re Howe, 1 Pftige, 125; Abbot v. Godftey, 1 Man. (Mich.) 178; 
Coster V. Bank of Georgia, 24 Ala. 87 ; Kelly «. Piyne, 18 Ala. 871. 

The aothorities cited opon the brief of the coonsel for appellees show 
that the equitable mortgage, created by the contract of Moore with 
Scfanetz A Hewitt, overrides the liens of the attaching and libelling 
creditors. See those cases ; also, Willard^s Eq. Jur. 448 ; 2 Story's 
Eq. Jur. 655, S1228; Jenkins v. Bodley, 1 S. & M.'s Ch. B. 888; 
Dunlap V. Burnett, 5 8. & M. 702. 

Our argument thus far shows, as we think, that Schnets So Hewitt 
have a Hen, by virtue of their contract of July, 1849, which they are 
entitled to enforce in this suit But the sum for which a lien is given 
by that contract is limited to $3,400. The debt of the complainants is 
much larger, and is shown by the proof to have become so in conse- 
quence of work done in addition to that prescribed by the contract 
The lien given by the contract cannot be enlarged, so as to secure this 
addition to the indebtedness, upon the ground that it was verbally 
agreed, or intended, or understood, when the additional work was done, 
that it should be so enlarged ; or upon the ground that the additional 
indebtedness was contracted on the faith of the lien ; for there is no 
averment in the original or amended bills of such facts. In the entire 
omission of any such averments, this case differs from Fletcher v. 
Morey, 2 Story, 555. 

The decree of the court below is revereed, and the cause remanded, 
that a decree may be rendered consistent with the foregoing opinion. 
The appellant must pay the costs of this court 
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WILLIAMS t;. LUCAS- 

EXCHSQUKB, 1789. 
[S Cox, 160.] 

1^ testator had^boirqwed of James Lane^t^^^ sum of £300 an d by 
his note of hand of 7th November, 1783, he promised to pay the jiame 
on demandj^' and" to give a security by mortgage of lands _f or the 
i^m£yhea:ii^uiTe6L " 

Testator had no lands at the time, or any real estate except ao 
advowsbn and some tythes; and he died in Wales in the December 
following^ 

The question was, whether this note gave the creditor any lien on 
the real estate; or whether it was a mere simple contract debt. 

To show that he had no such lien, MU/ord cited Freemonlt v. Dedire, 
1 P. W. 429. 

On the other side Fartridge argued, that this being the only real 
estate which the testator had, on which he could give a security, this 
must be subject to the creditor's demand ; and that the short interval 
between the date of the note and the death of the maker of it (who was 
absent in Wales the whole of that time) would account for his not being 
called upon to execute the security in form. 

But the Lord Chief Barok said (and the court agreed) that this case 
could not be distinguished from Freemonlt v. Dedire ; that the creditor 
had token a Jgersonal security, reserving to himself the power of calling 
for a real security, which however he had not done, and therefore it was 
impossible to say th at this debt was a charge on any particular lands. 



N£WSOM V. BEABD. 

SuFREMB Court, Texas, 1876. 

[45 Tex. 151.1] 

Appeal ftom Colorado. Tried below before the Hon. Livingston ovs^ 
Lindsay. 

In 1872 T. B. Beard shipped to market a lot of hogs for one J. 6. 
Burke. Burke became indebted on account to Beard, and promised 
him that he would send another drove of hogs to market by Beard, and 
that he should have a lien on all his (Burke's) hogs for the debt - a^ 

Thereafter, in June, Burke, then owning sixty or seventy head of 
h^gs in Colorado County, sent one J. B. Walker to Eagle Lake, with 

1 This caee IS abridged. — Ei>. 

4 
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written anthority to mortgage the hogs to any one who would adranoe 
$125 gold. The loan was obtained from Beard, who at that time re- 
sided at Eagle Lake. Soon after the loan Beard moved to Harrisborg, 
in Harris County. Six weeks after Beard*s removal to Hanisburg he 
found, on the cars for Galveston, in charge of one Dunn^ a drove_pf_ 
Burke's hogs. Beard procured an attachment for the hogs, but bj 
agreement with Dunn the hogs were taken to Galveston and sold, and 
the money deposited with Lee, McBride A Co. until the ownership 
should be determined. Before the shipment, the hogs had been "sold 
to Newsom A Co., Burke telling them that Beard once had a lien on 
them, but that it had been discharged. 

Suit was brought by Beard on his account for $285 gold against 
Burke, and against Newsom & Co., vendees of the hogs. 

Verdict was rendered for plaintiff, and Judgment was rendered for 
the whole amount against all the defendants. 

Ibelaitd, Associate Justice. The exceptions to the petition were 
overruled, as appears from a bill of exceptions contained in the record. 
The court erred in overruling the exceptions to plaintiff's petition. 

Nor do we think there is sufficient proof contained in the record to 
show that Burke had given plaintiff a mortgage on any hogs. It is true 
that in a certain class of cases equity will raise a lien ; as for instance, 
where a man is put into possession of real estate, with an agreement 
that he is to make certain improvements or perform certain labor in or 
about said property, for which the owner was to give him a mortgage 
to secure him for said labor. In such a case equity would say that the 
tenant had a lien, whether the mortgage was executed or not. But we 
do not think that this principle can be extended to chattels, the number, 
kind, and value of which were not shown at the time, and which were 
in a different county, and were never in the possession of the creditor. 
A mere letter authorizing the bearer to execute a mortgage on certain' 
hogs under the circumstances named could not be construed as a 
mortgage. (Mood's Appeal, 6 W. d S. 284.) Tlie verdict of the 
Jury was not warranted by the testimony or the charge of the court 
The Judgment is reversed and the cause remanded. 

Reversed and remanded. 
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BRITT V. HARRELL. 
SuPRExs Court, North Carolina, 1890. 

[105 N. C, 10.] 

This was a ciyil AcnoN, tried before Botkik, J., at Spring Term 
1889, of the Superior Court of Hertford County. 

The plaiotifb all^e, in substance, that in February, 1888, Dunn Sb 
Kitchen were^n^iged, in the county of Hertford, in getti ng railroad 
ties for market, and while so engaged the plaintiffs made advanoejs to 
tdem in money and supplies to a large amount ; that on the Idth day 
of February, 1888, ''said Dunn & Kitchen ^^'^ Tndf MH ti> "^''^ ^"H 
& Lawrence in the sum of $182.26, balance on said supplies," for 
which they executed their promissory note, in words and figures ~as ' 
follows : 

$182.26. WiNTOH, N. C, February 13, 1888. 

" We promise to pay JLawrence & Britt, out of the proceeds of 

certain railroad ties we now have in Hertford County, amounting 

to about forty-two hundred, the sum of one" hundred "and thirty^ 

two ^V ciollars, with interest thereon from December Sd, 1887, to be 

-* paid as follows: First deducting eighteen hundred ties &r Ol H..Perry, 

ftrom the first amount hauled, then we will pay Lawrence & Britt, out 
of the remainder, at the rate of ten cents a piece for all delivered 
to transportation until they are paid in full, and authorize the purchaser 
to retain said amount for them. 
~ *^ Witness our hands, this the 18th day of February, 1888. 

'' Witness: Dunn & Kitchen. 

" R. W. WiNBORNE." 

The said paper-writing was duly proved and registered in Hertford 
County oh the 14th of Februar}', 1888, and ^' thereafter Dunn & 
Kitchen did not cut and hew any more ties in said county, and said 
4,200 ties were all that they had in said county at that time ; " that 
^^ about the 1st of April, 1888, Dunn & Kitchen delivered 800 ties for 
transportation, and left the remainder in the woods where they were 
cut ; that about June 1st, 1888, Dunn & Kitchen abandoned the State, 
or kept themselves concealed therein to avoid service of summons, an4 
with intent to defraud their creditors; and thereupon J. J. Jordan 
and S. J. HoUoman, upon whose lands the ties were cut, sued out an 
attachment against them, and, under proceedings therein, the remainder 
of said ties, about 8,400, were sold at public sale, and the defendant 
Harrell became the purchaser; the ties so purchased were those 
owned by Dunn & Kitchen, in Hertford Count}*, at the time of the 
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execution by them of the said paper-writing, and embraced within its 
provislone ; the defendants J. P. Harrell and A. C. Vann hanled to a 
point on the banks of the Chowan River, for transportation, 2,000 
or more of the ties. No part of said note has ever been paid, snd the 
plaintiffs allege that they have an equitable lien to have said ties sub- 
jected to the payment thereof. Dunn 4b Kitchen are totally insolvent, 
as is also Harrell, who is threatening to sell and remove said ties, and, 
if permitted to do so, the plaintiffs will sustain irreparable loss. Har- jf 

rell purchased with ftiU knowledge of the claim of plaintiffs, and they 
ask that he be restrained," 4ba 

A restraining order was issued, and the defendants filed thereafter \[ 

the following demurrer : 

^* The defendants demur to the plaintiffs' complaint in this action, 
because it fails to state facts sufficient to constitute a cause of action, 
in that — 

*U. It does not appear that the plaintiffs have any lien, equitable w 
otherwise, upon the railroad ties described in the complaint. 

^^2. It does not appear that the defendants, or either of them, are 
under anj' legal obligation whatever to the plaintiffs." 

Judgment was rendered sustaining the demurrer, and the plaintiffs 
appealed. 

Davis, J., after stating the case: The sol e questi on ^re8ented.jn 
this case is, Was the paper executed by Dunn & Kitchen a chattel, 
mortgage ? Was it sufficient to constitute a lien, legal or equitable, in 
favor of the plaintiffs against a purchaser at a sale made by the sheriff 
under execution ? 

Whether the instrument, in itself, is a mortgage, is a question of law 
to be determined by the Court Comrou v. Standland, 108 N. C. 207 ; 
Jones on Chattel Mortgages, f 18. 

In the case before us there is nothing in the paper to indicate that 
Lawre nce & Britt shall ** have a lien " upon the railroad ties. Nothing 
Iband therein i mpo rts fi conveyance of the title to the ties. No 
authority is given_ to sell the property upon default of pa3nnent, or in 
any way to dispose of or control it. There is nothing to bring it 
within the definition of a legal mortgage. Jones on Chattel Mortgages, 
S i, et seq. 

But it is insisted that it is an equitable assignment or appropriation 
of the ~tl€« to the payment of this debt, and the purchaser at the 
sEerilTs sale had notice. We do not think it can be so considered. 
It was only a promise by Dunn & Kitchen to pay money, with the 
additional promise that they would pay it ^^out of the proceeds ** of 
the ties. 

While J* no particular form is necessary to constitute a mortgage,'' 
^et the words must ^ clearly* indicate the creation of a lien, specify the 
debt to secure which it is given, and upon the satisfaction of which 
the lien is to be discharged and the property upon which it is to take 
effect.'' '* The statement that the creditor is to have a lien, and that 
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on default he may take possession and sell, . . . sufficientlj' discloses 
the intent" Harris v. Jones, 88 N. C. 817, and cases cited. The 
instrument under review gives the plaintiff, in no event, authority to 
take possession and sell the ties. 

A debtor sajs to his creditor: ^ I will send cotton which I have in 
mj gin to m}' commission merchant and paj your debt out of its pro- 
ceeds, or I will authorize him to retain it for you.'' The debtor sends 
the cotton off and sells it, or it is seized under execution and sold by 
the sheriff. Would the creditor, in such a case, even though he had 
registered the promises of his de1)tor, have a right, in law or equity, to 
follow the property and have it applied to the payment of his debt? 
However it might be as between the parties, one making the promises 
and the other relying on them, in the absence of any charge or circum- 
stances of fraud or collusion to cheat the debtor, as to third persons, 
such an agreement could, in no sense, be regarded or treated as a 
mortgage of the cotton. 

The plaintiffs say: ''This lien was not divested by the attachment 
in favor of Jordan and HoUoman and the sale thereunder to the 
defendant,'' and for this, the case of Lake v. Doud, 10 Ohio, 415, is 
cited. The plaintiffs misfortune is that, in this case, there was no lien. 
In the case of Lake v, Doud, the mortgage had been drawn properl}^ 
and was registered, but it was improperly attested ; was not therefore 
a ''legal mortgage." The complaint charged that the defendants 
(whose relations to each other are set out) combined to cheat and 
defraud him, and the Court, after setting forth at great length facts to 
show the fraudulent character of the transaction, were "irresistibly 
led to the conclusion ** that it was fraudulent and void, and held that 
though the plaintiff had no legal mortgage, 3'et he had an equitable 
mortgage, which could be enforced. 

There is no allegation or pretence of any combination and collusion 
between the execution creditors, the purchasers at the sheriffs sale, 
and the debtors in the present case, to cheat and defraud the plaintiffs, 
and the case is unlike that of Lake t;. Doud. 

^he^plaintiffs had nothing in addition to their note but the promises 
of Dunn & Kitchen that they would pay "out of the proceeds of 
certain railroad ties,'* &c7 and '^authorize tie purchaser to retain'* 
the amount of their debts for them ; and these promises, without a 
transfer of the title to the ties, as security, were worth no more, it 
seems^ than the promise to pay the money. Affirmed} 

1 To the same effect are Berrington p. Enms, 3 Y. & C. 3S4 ; VuiDiiiuui v, Gardner, 
99 HL App. 345; Clement, Bane & Co. v. Swaneon, 110 Iowa, 106; Finn v, Donahoe^ 
S3 Mich. 165 ; Luigley v. Vanghan, 10 Heiak. 553. » Ed. 
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BI(X!ABD V. PRICHABD. 
Chavobrt, 1855. 

[1 Jwritt N. S. 75a] 

In January, 1853, the defendant Prichard was in prison on a eo. 
$a,j at the suit of the plaintiff Riccard, for £531. Prichard was at 
that time prosecuting a demand for a considerable sum against a 
railway company to which he had been engineer, and which was 
being woand up. It being represented to the plaintiff that the 
imprisonment of Prichard was likely to prejudice his claim, it was 
arranged that the defendant should be released. The taking in exe- 
cution haying been a satisfaction of the debt, the defendant confessed 
a new Judgment on his release for £548 debt and fresh costs, and Mr. 
Phillips, his solicitor, wrote a letter, dated the 12th January, 1852: 
^^ Prichard v. Riccard. Second action. In pursuance of the arrange- 
ment for liberatinjg the defendant from priBon^ we undertake to pay 
the whole amount due at the time of such payment upon the judgment 
in the first action, or so much thereof as the moneys in our hands 
shall be able to satisfy, out of any moneys which may be received by 
us from the claims pending on behalf of Hr. Prichard, and which 
may remain in our hands after payment or satisfaction of any costis ~~ 
or lien which may be due to us, or which we may have thereon." 
The defendant afterwards approved this letter, and authorized 
Phillips to carry out the arrangement. The defendant got a sumof^ 
£3,538 awarded to him against the company on arbitration, on which 
he sued out judgment and execution, but got a return of nulla bona. 
He then attached a larger debt due to the railway company from 
certain canal companies, who thereupon paid the amount of the 
attachment into the Common Pleas. The defendant was now seeking 
to get this money into his own hands, having changed his solicitors. 
The original solicitor, Phillips, was the plaintiff in one suit. The 
facts were not denied. The plaintiffs in both suits had obtained 
ex parte injunctions, and the defendant now in each case moved to 
dissolve them. 

Sib W. p. Wood, V. C. The injunction must be continued. The 
agreement stated in the bill (and admitted by the defendant)^ contains' 
just the clause which brings it within the rule laid down in Rodick >. 
Gandell (ubi sup.)j viz., "that where there is an agreement between 
debtor and creditor that the debt owing shall be paid out of a par- 
ticular fund coming to the debtor, that creates a valid equitable 
charge upon the fund, and operates as an equitable assignment of 
^e fund pro tanto.** The defendant does not deny the allegation in 
the bill as to the arrangement on his release from prison; he does 
not deny that Phillips was his solicitor; all that he ventures to say 
is, that he cannot say whether all the representations and promises 

■ • ' t . , ■ *■ '• ; .• * - '. • ' ■ • • • • . 
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which Phillips then made were with his, the defendant's, full knowl- 
edge and consent or not. The qaibble by which the defendant says 
he undertook to pay the plaintiff out of these moneys when he should 
receive them, but that he never intended to receive them, but to 
apply them some other way, reminds one of the quibble unsuccess- 
fully raised at common law on a promissory note, in which the maker 
of the note said, ^' I promise not to pay." I therefore refuse this 
application^ with costs. 



In rb bell. 

Chancery, 1895. 

[1896, 1 Ck. 1.1] 



A. L. Smtth, L. J. William Bell died leaving a will under which 
Du dley We lls became beneficially entitled to one-eighth share of a 
legtLcy of £8,000 bequeathed to trustees. He assigneil that share to 
Garland^ byway of security with a proviso for redemption, and that 
mortgage has been transferred to Mr. Jeffer}*. A subsequent encum- 
brance was created by Dudley Wells on this sh are, and he afterwards 
became bankrupt, and by a deed of an'angemennTnder" tliel?ankruptcy 
Act assigned the sharetojRjtrustee foFtheJieneflFof hisTfeditors, sub- 
ject to Jeffery's mortgage. Mr. Jeffery is entitled under his secunl^y 
to^£3d0 and interest, and has Sken but an ojnguiating'summoris asking 
that the trustees of the will may be ordei*ed to pay over to^ him the 
whole of Dudley Wells's share, amounting to £1,000. The puisne 
encumbrancers were not before the court, but Mr. Jeffery, on his own 
showing, is not entitled to the £1,000, but only to a sum which I will 
call £400, and the question is whether he is entitled to demand to have 
the whole £1,000 paid over to him. It would be absurd for me to say 
that I am as familiar as my brother Rigby with the practice of the Court 
of Chancery ; but it certainly seems to me odd that because a man is 
entitled to receive out of a trust fund £400 he is therefore entitled to 
receive and administer the whole fbnd. Is this so? Mr. Marten ad- 
mitted that if the fund was in conrtj the court would only pay out to Mr. 
Jeffery the £400, and would itself administer the remainder. It is clear 
that Mr. Jeffery has only a security for £400 on the. £1^000,. and why 
should the. whole £1^000 be paid to him? JSo reason was given why it 
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^ Onlj one opinion is printed. — Ed. 
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shoald be. Kekewidh, J., bas gone farther than ordering ibis payment ; 
be bas beld tbat tbe trastees were so wrong in refbsing to mske tbe 
payment that they oogbt to be ordered to pay the ooats of the pro- 
ceeding to oompel them to make it. The order must be reTereed, 
and Mr. Jeffery mnat be ordered to pay the tniatees* ooets relating to 
thif part of the cate. 



8P00NEB V. SANDILANDa 

Chakcbrt, 1842. 

(1 y.fC. C.C.990.] 

Ths bill charged that the power of attorney was not revoked by tbe 
death of Richard Sandilanda, and that tbe same was part of a secarity 
for a debt Justly due to the plaintiffs. The bill further charged, that 
even if it were as a power of attorney revoked by the death of 
Richard Sandilands, yet that it operated not only as a power of 
attorney, but also>s a contract and agreement in writing by Richard 
Sandilands with the plaintiffs and their late partners, that possession 
of the said freehold lands and premises should be retained by the 
plaintiffs and their late partners, and the rents and profits thereof be 
received by them, until they should be duly paid and satisfied the 
said sum of £241 Is. 9(f., the aforesaid arrears of interest, and also 
all interest which should from time to time become due and owing 
for or in respect of the said sum of £1,789 l%s» 4J., or any part 
thereof, so long as the said sum of £1,789 ISs, 4cL, or any part 
thereof, should remain due. The bill further charged that the power 
of attorney was a valid equitable charge upon the said freehold lands 
and hereditaments, and constituted a good lien thereon, and entitled 
the plaintiffs to retain possession thereof. 

The Vice Chancellor. I am of opinion that the instrument in 
question amounts to a contract to charge the freehol<r~hereditament8 
in question; under which the plaintiffs became entitled to enter into 
possession, and retain the possession, and receive the rents, until 
thereby or otherwise they should be paid the £1,789 ISs. 4td.f and 
interest, and the interest then remaining due in respect of the £2,500. 
It is impossible to doubt that this was the intention of the parties, 
and I think that this intention has been carried into effect, and that, 
therefore, there must be the usual account as in a forecJosure suit, 
where the mortgagee is in possession, of tbe principal money and 
interest due to the mortgagee, and of the amount due to him fQr 
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opBtS) both here and at law; not directing, at present at least, either 
a sale or foreclosure. I will not grant any injanction, the defendant 
undertaking not to proceed at law. Further directions and costs 
mast be reserved until after the Master shall have made his report 



BROWN V. BROWN. 
SuPKBMB Court, Indiana, 1885. 

[103 Ind. SS.] 

Eluott, J. The complaint of the appellee sets forth the following 
contract: 

^^ January 29th, 1879. 

''Memoranda of contract between Solon H. Brown, of the first 
part, and Elijah C. Brown, of the second part. This is to certify that 
we, of the first part, did obtain of Elijah C. Brown, of the second 
part» three t h ousand do llars , part in a claim against John S. Gray of 
$2,640, and the remainder in his own paper, wi^ ^'^hich we did pur- 
chase of the said John S. Gray and others, the following described 
tpact of la nd in Montgomery county, Indiana, known as the ' Folse 
farm,' and described as follows: The west half of the west half of the 
southwest quarter of section thirty-five (85), in township nineteen (19) 
north, range six (6) east; and also the east half of the southeast 
quarter of section thirty-four (34), in township and range aforesaid, 
t<^ther containing one hundred and twenty acres. The use and con- 
t yrol o f which we do hereby turn over to the said Elijah C. Brown, of 
the second part, until sold, and when sold the $3,000 above named and 
one-h alf of the advance over^ together with the said $3,000 that may 
be obtai necTbn the sale of said land, we will pay to Elijah C. Brown, 
of the second part; and, also, we, of the first part, do herein agree to 
put on said l ands two hundred dollars ($200) worth of improvements 
in clearing, fencing and ditching (when deadening gets in suitable 
condition), and that we, Elijah G. Brown, of the second part, herein 
agreeing, shall pay the taxes on said lands and keep the farm in as 
good repair as when received. And in case that the said Elijah C. 
Brown, of the second part^ shall decease before the sale of the farm 
and the cancelling of this paper, then the three thousand dollars named 
above shall be and is hereby a gift to the said Solon H. Brown, of the 
first part, and this paper shall become null and void. 

** In testimony whereof we do hereunto subscribe our names respec- 
tively the day and year above named. 

(Signed) ^^Solom H. Brown. 

" Mabt J. Brown. 
•'Elijah C. Browh." 
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It is alleged that Solon H. Brown died testate, in JannaTj, 1883, 
leaving surviving him the appellants as his only heirs ; that prior to 
his death the testator borrowed of the appellee the $8,000 mentioned 
in the written contract, for the purpose of purchasing the land therein 
described. It is also alleged that, on the 29th day of January, 1879, 
Solon H. Brown, becoming dissatisfied with his purchase of the land, 
on account of his inability to pay the notes which he had executed to 
secure the $3,000 borrowed of the appellee, executed the written con- 
tract It is also averred that the appellee has performed his part of 
the contract, and that the testator and Mary J. Brown have failed to 
perform their partj in that they have not expended $200 in improve-^ 
menta.;. thatlh£Lre&l estate. has not been sold. Prayer that tb^plaiu- 
tJS he decreed. to have an equitable interest in the land; that it^ be 
ordered sold; and that the appellee's claim belaid out of the^prpceeds 
o f the s ale. 

The case is a peculiar one, but we think the facts stated entitle the 
appellee to relief. The instrument is badly drawn and was evidently 
prepared by an unskilful person, but it is not meaningless. 

A cardinal rule in the construction of contracts is, that they shall be 
given effect if possible, and the intention of the parties carried into 
execution. In order to give this contract effect, it must be held that it 
evidences a debt due to the appellee, payable out of the proceeds of a 
sale of the land, and to effectuate the intention of the parties, it must 
be held that a sale of the land shall be made and the debt paid. The 
terms of the contract, and the circumstances under which it was exe- 
cuted, show that the appellee meant to hold the signers of the instru- 
ment liable for the mone}^ and that they assented to this, and also 
agreed that the money borrowed should be paid out of the proceeds of 
a sale of the land. It further appears that the money was obtained for 
the purpose of purchasing the land, and that it was used for that pur- 
pose ; it is, therefore, equitable that the money which bought and paid 
for the land should be repaid to the person who furnished it, and this, 
it is evident, was the intention of the parties. Counsel for the appel- 
lant say : *^ But it was earnestly insisted by counsel for appellee in the 
court below that the stipulation in the contract, viz., ^ The use and 
control of which ' (the land) ' we do hereby turn over to the said Elijah 
C. Brown of the second part, until sold, and when sold the $3,000 
above named, and one-half of the advance over, together with the 
$3,000 that may be obtained on the sale of said land, we will pay to 
Elijah C. Brown, of the second part,' evinced a clear and unmistakable 
understanding that the land was to be sold. Standing alone this con- 
clusion would seem reasonable. But, in construing a contract, refer- 
ence must be had to the entire instrument. The intention of the 
parties to the contract is the thing to be ascertained. This can not be 
done by reference to a particular sentence or clause ; all the parts must 
be considered together. Tested by this rule, we think the conclusion 
erroneous." The argument of appellant's counsel does not meet the 
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propositiOD of the appellee, for the clause quoted from the contract is 
consistent with all the other stipulations, and giving to it the construc- 
tion claimed by the appellee makes the contract a complete and effec- 
tive one ; while any other construction would practically nullify it and 
frustrate the intention of the parties. 

It is true that no time is fixed for the payment of the three thousand 
dollars, but this, surel}', does not relieve the debtor from his obligation. 
If a man promises to pay money borrowed of another, the failure to fix 
a time for payment does not invalidate the contract, for the law sup- 
plies the omitted element, and prescribes that payment shall be made 
within a reasonable time. So, here, the law entered into the agreement 
and made it the obligation of the debtor to pay the creditor within a 
reasonable time. 

The instrument is not a lease ; it has none of the features of a lease 
except that of possession, and that is a feature not peculiar to leases. 
The instrument is a mortgage, for it evidences a debt, contains a 
promise to pay it out of the land, and puts the land in the possession 
of the creditor until payment of the debt It is not the usual mortgage, 
perhaps not a complete one, but it is snflScient to vest in the creditor a 
right to have the land, pledged to him and put into his possession, sold 
to pay the debt; in short, it is an equitable mortgage. 1 Jones 
Mortg., section 162. 

What we have said disposes of all the questions in the case, and 
renders it unnecessary to discuss the rulings on the answers. 

Judgment affirmed} 

^ To same effect 10 Racoullat v, Lauaerain, 3S CaL 376. — En. 
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NASHUA SAVINGS BANK v. ABBOTT. 
SupRSMS Judicial Court, Mabbachu8bttb9 1908. 

[181 Mam. 691.1] 

Suit in equity by the Nashaa SaviogB Bank and others againat 
John £. Abbott, adminiatrator of Allen S. Weeks, deceased, weA* 
ing to have the proceeds of a sale of a seat of membership in the 
Boston Stock Exchange declared charged with an express tmst by 
reason of a certain writings dated October 6, 1888, made by said 
Weeks, and alleged to secure the payment of two certain promissoiy 
notes due to the bank, and bearing date of November 1, 1894, and 
May 81, 1890. The Superior Court reported the case to the Supreme 
Judicial Court for its determination. Decree for complainant for j^rt 
of the amount claimed. 

Barker, J. The right to a seat in the exchange had a pecnniary 
value, could be transferred under restrictions, and upon the member's 
death could be disposed of by a committee by sale, the price after 
extinguishing the claims of other members going to the legal repre- 
sentatives of the deceased. These characteristics make such rights 
property, and they are so recognized and dealt with. Fish v. Fiske, 
154 Mass. 302 ; Currier v. Stndley, 159 Mass. 17. See Hyde v. 
Woods, 94 U. S. 628 ; Powell v. Waldron, 89 N. Y. 828 ; People v. 
Feitner, 167 N. Y. 1; Barclay v. Smith, 107 III 849. 

The assignment of October 6, 1888, was in terms a pledge of this 
property to the plaintiff, and being upon a valuable consideration gave 
the plaintiff a lien. As the property was not susceptible of delivery 
the instrument need not be recorded, Marsh v. Woodbur}', 1 Met. 486, 
and the lien could be enforced without a foreclosure as of a mortgage 
of personalty. Taftt^. Church, 162 Mass. 527, 582; McKie v. Greg- 
or}', 175 Mass. 505. See also Richardson f7. White, 167 Mass. 58. 

We are of opinion that it was not intended to give the plaintiff a lien 
for all possible future indebtedness. We do not give that meaning to 
the words '' This assignment . . . shall remain in full force until all in^ 
d^btedness of said Allen S. Weeks to said bank shall have bee.n paid." 
When delivered it was security for the payment of a loan of $4^500 then 
made. On November 1, 1894, this loan being unpaid and the assign- 
ment in the possession of the plaintiff, a note of that date for $5,000 
was given in renewal of the $4,500 loan, and of another loan of $500, 
and upon that note, which was a Joint and several note of both of the. 
makers of the assignment and signed by both was this written state- 
ment: '^ Collateral Security. One membership (or seat) of the Boston 
Stock Exchange." The intention was to continue the lien for the 

1 Only the principal point in tbu caae ii printed. — Bd. 



NASHUA SAYINGS BANK V. ABBOTT. 61 

payment of fhis $5,000 note, and the writing was sofSdent for that 
porpbse. ~ ~~ " 

the note of $2,000 was dated May 81, 1890, and was in renewal of 
part of a note of $2,800 dated December 1, 1884. Neither of these notes 
mentioned the assignment of October 6, 1888, and there is no writing 
signed by Weeks which makes it clear that the parties intended the 
lien to apply to either of these notes. Wo are of opinion that the 
$2,000 never has been secnred by the lien. 

This lien for the debt represented by the $5,000 note was in force on 
Aagast 8, 1897, when the defendant's intestate die<L Administration 
upon his estate was granted August 19, 1897. Thereafter the assign- 
ment was presented both to the officers oT the exchange and to the de- 
fendant, and the claim was made that the plaintiff was entitled under it 
to 1)e secured for Its indebtedness*. The seat was sold with notice of 
this claim and a large sum was paid over by the exchange to the 
defendant, who took it with like notice. This change of the pro^. 
erty into money, in accordance with rights existing when the lien was 
created, was like the conversion of mortgaged land into money by a 
foreclosure sale and the lien subsisted and held the proceeds of the 
sale. Western Union Telegraph Co. v. Caldwell, 141 Mass. 489, 492, 
498. 

As the defendant received the money with notice of the lien and has 
of it in his hands more than enough to extinguish the debt for which 
the lien is security, the plaintiff is entitled to a decree unless the lien 
has been extinguished or the plaintiffs right to its enforcement lost 
since November 7, 1897, when the money was paid to the defendant.^ 

1 ExparUToolejti M.D. ft DeO. 505 ; i2e Wittenberg, Y. & P. Co., lOS Fed. 598, 
are mmilar cases in principle. — Ed. 
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CHAPTER IL 

THE SUBSTANCE OF THE MORTQAQE. 



Section I. Grant ov Title. 



A. Ab9olvU Deed. 

ENGLAND v. CX)DBINGTON. 
Cbaxcbrt, 1768. 

[1 EdeH^ 169.] 

This was a, bill brpaght by the plaintiffs (aU of the name and 
family of England, who were entitled to certain premises at Marsh- 
field in the county of GloQcester, under yarions family transactions) 
against Sir William Codrington, for an account of the rents and 
profits, and a redemption, dec. 

Tub Lord Kekper. I am of opinion, upon the proofs in this 
cause, and particularly ftom the answer of Sir William Codrington, 
that the agreement, bearing date the 18th of July, 1751, was not 
for the sale of the premises therein mentioned, but was only an 
agreement to convey the estates to Sir William and his heirs, 
redeemable at a certain time, and particular event, upon payment of 
the money with interest, which ought to have been inserted in the 
agreement; and appears to me to have been fVaudulently omitted « 
by the drawer of it 

I am therefore of opinion that the conveyances are not to be con- 
sidered in this court as absolute conveyances, but as securities for 
the mone}' advanced by Sir William Codrington, together with inter- 
est, according to the rate of interest which the several mortgages 
paid off by him bore ; and the defendant having insisted on the same 
as absolute conveyances, contrary to the real truth of the transaction, 
and thereby occasioned this suit; let the Master tax the plaintiflh 
their costs to this time, &a 

Ulnsal dearee/ar an account ; <fe. 
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FRAZIEB V. FBAZIEB kt al. 

SUPRBMB COUBT, NORTH CaBOUVA, 190L 

[1S9 N. C. so.] 

Bill fob rxdbmptiok. 

Clark, J. To convert a deed abeolate on its face into a mort- 
gage it most appear that the daase of redemp tion was om itted through 
^oranee^ mistake, fraud, or undae influence. There is no evidence 
of this. On the ccmtraiy, the plaintiff's testimony is that he declined 
to execute a mortgage. Tp cause a deed to be decreed in tms^. 
there must be strong evidence of such agreement, and proof of such 
intention must be made, not by simple admission of the parties there- 
after, but there must be proof of facts and circumstances dehors 
the deed inconsistent with the idea of absolute purchase ; otherwise, 
the solemnity of deeds would always be subject to "the slippery 
memory of witnesses.'' Kelly v, Bryan, 41 N. C. 283; Porter v. 
White, 128 N. C. 42; 88 S. £. 24. If the transaction is a sale with 
power to repurchase, there is no equity to interfere. Adams, £q. Ill, 
and cases ^ere cited. Here such circumstances are wholly lacking. 
On the contrary, the grantee went into possession at the end of the 
^ year, it being already rented out, and put up buildings, and cleared 

one-h alf of the land for cultivation, and he and his devisees have been 
in undisturbed .possession since 1883. There is an allegation that the 
grantee made a contemporaneous parol agreement to reconvey upon 
repayment of the purchase money, but there is no evidence of such 
repayment. The plaintiff relies upon an allegation that the rents and 
profits should be applied to repayment of the purchase money, but 
there is no proof whatever of such agreement In sustaining a 
demurrer to the evidence, there was no error.^ 

1 Ip a few JQfifidictioiis the Tiew ia held that fnnid, mistake, nndne influence or the 
Hke most be showD in order tq^^t relief from eqnity in encli cases. See French v. 
Boms, 55 Conn. 359 ; McClaSn v. White, 5 Minn. 178; Norris v. McChun» 104 N. C. 
159; Carter v. Walker, 1 Mnrpbej, 488. —Sd. 

» t r ' * ^ '■ ' I t 



}.: 



» »- ^ 



•f* ft r \ !„•'' 

)VVvujx^*\xvxVi .^.f t^^Aa, •VuJ.^*.'.^':..'<i.,M' '..C.".V.a.i,.^. •....,,,.;/ W-Ul.^ 

■ -. •. -".v.. *'-. * V. '.-> v.v. ''/.^ STRONG V. STEWABT. ' ' ' ' '• ^^^''* ' ' * ^' 

i*.on >xu '/.» . )nV.Cii4.touBT OF Chancbrt, New Tore, ISlO.r* >^vli 't Aaiit*-, tlU C: ' " 

• V t uv U(\.t « V ;' , ^ I .. '/^ i'-^ l^attA [4 ji,*„. c». 167.] ^' 0* : ( U tj^l 1,^ u <f ;a< U ^ 'j u • i - . 

iMklAmmt Bill to redeem mortgaged premises. The defendant ^ up an^| iv.\< wi { *- 

^^^ I absolute sale, by an assignment, absolute in terms, of the right of ^ 

y^^^^^^ Mitchell in the land, and denied the fact of a loan. But the defend- 
v^^^Mtll/S ^^^ '^^ ^^^ Bume time, admitted in his answer, that after the assign- 
-1^^ ment was executed he gave Mitchell, at his request, time to return 
. J^\ ^,the money, and take back the assignment a; ^ 

' ^ * Parol proof was taken, which established, conclnsiyelj, the fact of ^^^^ '^ ' 

' ; ; J. >^ a loan, and not a purchase and sale ; and that the assignment was ' .. 

made, given and received, by way of security for a loan. '« ^'^ "" * 

^.^^ \ y \0 ' .^-^ , The Chakcbllob. On the strength of the authorities, and on the ; #^i V ^ * 

I ^ L proof of the loan, and of the fraud, on the part of the defendant, in ' 
V L l*^. O t tC attempting to convert a mortgage into an absolute sale, I shall decree V VJ(ll.lV.i a ^ . 
- ■f^li^^\. '^'*fto 6xiBti?£T>Sb^ ^^ ^® plaintiflii to redeem. The cases of Cotterell ^ i 

r. iPurchase, Cases temp. Talbot, 61 ; Maxwell v. Mountacute, Prea^^^ 
' '• '• ^' in Chancery, 526; Washburn v. Merrills, 1 Day's Cases in Error, 
^ 139 ; and the acknowledged doctrine in 2 Atk. 99, 258 ; 8 Atk. 889 ; 
' \ l,^\ . and 1 Powell on Mortg. 104 (4th London edit), are sufficient to show, 
;' \ '.. that parol evidence is admissible in such cases, to prove that a mort- 
* ^ '. ' g^HS^ was intended, and not an absolute sale, and that the party had 
^ ^^vU V^^ fraudulently perverted the loan into a sale. In this case, the admis* 

^1 sions in the answer were sufficient to presume a mortgage, against 

the absolute terms of the assignment | Decree aecordingly. 
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OBEBDOBFEB bt ux. v. WHITE. 
CouBT OF Appeals, Kektucxt, 1904. 

[78 S. W. 4SS.] 

AcnoK by Nina Ida Paine White against Lewis Oberdorfer and wife. 
From a Judgment for complainant, defendants appeal Affirmed. 

HoBSON, J. On May 15, 1900, Nina lola Paine (now White) signed, 
acknowledged, and delivered to Lewis Oberdorfer a deed by which, 
*Mn consideration of one doUar and other good and valuable considera- 
tion,** she conveyed to hhn, in fee simple, her one-third interest in a 
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tract of land in Jefferson county worth about $9,000, in which her 
father, then fifty-fiTe years old, held a life estate. On July 26, 1901, she 
filed this action, alleging that the deed was only intended as a mort- 
gage, and seeking to have it so adjudged. Oberdorfer and his wife, 
Sophia, were made defendants to the action ; he having on May 22, 
1900, conveyed the land voluntarily to her. On final hearing the court 
set aside the deed from Oberdorfer to his wife as fraudulent, and ad- 
judged the deed executed by Miss Paine to be good onlj* as a mortgage 
for $407.89. From this judgment, Oberdorfer and wife appeal. 

The evidence fully sustains the learned chancellor. It leaves no 
qnestion that the grantor understood she was only making a mortgage 
on the property. While there is some oonfiict in the evidence as to the 
amount paid by Oberdorfer, when we consider the circumstances, we 
have no doubt that the amount fixed by the chancellor is correct A 
deed absolute on its face may be shown to have been executed as a 
mortgage. The rule on this subject is thus well stated in 8 Pomeroy's 
Equity, § 1196 : *' Anj' conveyance of land absolute on its face, with- 
out anything in its terms to indicate that it is otherwise than an abso- 
lute conveyance, and without any accompanying written defeasance, 
contract of purchase, or other agreement, may, in equity, by means of 
extrinsic and parol evidence, be shown to be a mortgage, as between 
the original parties, and as against all those deriving title from or under 
the grantee, who are not bona fide purchasers for value and without 
notice. The principle which underlies this doctrine is the fruitful 
source of many other equitable rules that it would be a virtual fraud for 
the grantee to insist upon the deed as an absolute conve3'ance of the 
title, which had been intentionally given to him, and which he had 
knowingly accepted, merely as a securit}^ and therefore in reality a 
mortgage. The general doctrine is Ailly established, and certainly pre- 
vails in a great majority of the States, that the grantor and his repre- 
sentatives are always allowed, in equity, to show, by parol evidence, 
that a deed absolute on its face was only intended to be a security for 
the payment of a debt, and thus to l>e a mortgage, although the parties 
deliberately and knowingly executed the instrument in its existing form, 
and without any allegations of fhtud, mistake, or accident in its mode 
of execution. As in the last preceding case, the snre test. and the 
. essen tial requisite are the continued existence of a debt If there is no 
indebtedness, the conveyance cannot be a mortgage. If there is a debt 
existing, and the conveyance was intended to secure its payment, equity 
will r egard and treat the absolute deed as a mortgage. The presump- 
tion, of course, arises that the instniment is what it purports on its face 
to be — an absolute convej'anoe of the land. To overcome this pre- 
samption, and to establish its character as a mortgage, the cases agree 
that the evidence must be clear, unequivocal, and convincing, for o^er- 
wise the natural presumption will prevail Whenever a deed absolute 
on its face is thus treated as a mortgage, the parties are clothed with 
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an tbe rights, we rabteet to all the liabilitfee» and are entitled to a3 the 
remedies of ordinary mortgagors and* mortgagees.'' Under this ml^ 
the proof in the record is solllelent to sostain the chancellor's Jodgment 
Appellant did not aak the enforcement of the mortgage. This he can 
have in a separate soit if his debt is not pakL Jtufymmi qfirwud.^ 



SALT p. ICABQUESS OF KOBTHAMFTON.. 

HousB or Loans, 1802. 
[1S92. A. C. 1.^ 

Afpbal ftom a decision of the Coart of Appeil reported as Marquess 
of Northampton v, PollodL 

The appeal arose in an action brooght by the Marqneas of Northamp- 
ton as administrator of the late Earl Ck>mpton against Henry Pollock, 
J. C. Salt, and Sir H. W. Tyler, who were Tmstees of the National 
Life Assorance Society. 

By a bond and disposition in secnrify in Scotch form dated the 26th 



of May, 1879, the late Earl Compton, being the heir of entail next 
entitled after the deatli of his father (the plaintiff) to certain real 
estates in Scotland, in consideration of the sum of £10,000 adyanced 
to him by tbe defendants, bound himself, his heirs, executors, and 
representatives to pay the defendants that sum at Martinmas, 1879, 
(with a fifth part more of liquidate penalty in case of failure) and 
interest on the said sum at 5^ \ier cent per annum, and thereafter half 
yearly during tbe non-payment of the principal sum to pay interest at 
the rate aforesaid with the like liquidate penalty. He also bound him- 
selfj so long as the principal sum or any part thereof should remain 
unpaid^ to pay tbe defendants the annual sum of £435 5«., being tbe 
premium of a policy of assurance effected by tbe defendants on bis life 
as against that of his father in the National Life Assurance Society for 
£34,500; also that if be should at any time not pay one or more of the 

^ By the orerwhelmiiis weight of aothority an abeolnto amrtjuoot giveii for 
•ecurity may be shown by parol in equity to be a mortgage in snbetanoe. See Oippa 
V. Gee, 4 Bro. C. C. 472 ; Re Dake of Marlboioogh, 1894, S Ch. 133 ; Peagh v. Davia, 
MU. 8.382; Edwaida V. Bogera, 81 Ala. 568; Bogenachoits v. OToole, 70 Ark. 253 ; 
Anthony v. Anthony, 23 Ark. 479 ; Taylor v. McTjun, 67 GaL 513 ; Adama «. Adania» 
61 Conn. 544 ; Bank v. Aahmead, 23 FU. 379 ; Fleming v. Georgia R. R. Bk., 120 Oa. 
1028 ; Brown v. FoUette, 155 Ind. 316 ; Buckman v. Alwood, 71 BL 155 ; McDooakl v. 
Kellogg, 30 ^ana. 1 70 ; Knapp v. Barley, 79 Me. 195 ; Campbell v. Dearbotne, 109 Man. 
131 ; McMillan v. BiaMll, 63 Mich. 66; Marahall v. Thompeon, 39 Bfinn. 137; Klein v. 
McNamara, 54 Miaa. 90 ; Eisemann v. Gallagher, 24 Neb. 79 ; FHnk v. Adama, 36 N. J. 
Bq. 485 ; Mooney v. Bryne, 163 N. T. 86; Green v. Sherrod* 105 N. C. 197 ; Kempea 
V. Campbell, 44 Ohio St. 210 ; Wollenberg v. Minard, 37 Ong. 621 ; Fearaon v. Sharp, 
115 Fa. 254; Carter v, ETana, 17 S. C. 458; Lorering o. Milliken, 59 TeaL 423; Ed- 
wards V. Ware, 79 Va 321 ; Huaey v. Hnney, 56 W. Ya. 148. ^En. 

s Thiacaaeia abridged.^ En. 
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premmms it shoiila be in the power of the aefendaDts u> pay such 
premiams themselves and to charge the amoant so paid against him in ^ : ^/i ; / i < / 
like manner as the principal sum. And iu seoarity of the personal ^ 
obligation therein written be assigned his reverslonatx interest in the' '' f ! "^ c^ ^ 
aforesaid real estates to the defendants in the manner therein mentioned ^1 ^ , 

neserying power of redemption* 

Earl Compton died in 1887 without ever paying anything, ^ ' j \ '. *> . ^ t 

The statement of claim referred to the above-mentioned documents '^ f' 

and claimed {inter alia) a declaration that the defendants wer e entitl ed "^ '^* i^ ^' i' * 
to the policy and the sums assured thereby as a security only for the ^ . 
£10,000 with interest and for the premiums with interest, and also v'-^ ) L^X' \' ^ 
claimed an account and inquiry and payment of the balance after 
deducting what should be found due. *^ '''' • » ' .^ 

£abl of Selbosne, My Lords, my opinion in this case has under- <- . 3^ . r 
gone some fluctuationt owing perhaps to the manner in which it was <jy ^ t^C< . v t 
presented to your Lordships. Usually) in questions of this kind, there ' 
is some evidence of facts, in addition to what may be collected from ' ^^^ ' ^ 
the instruments executed to give effect to the contract between the j !.,:{« )^ \^\ / 
parties. Here^ your Lordships have nothing beyond those instruments , 
themselves, snd the pleading of the appellants in their '^ defence," . ' ;<.'('' 
which is to be taken as admitted, subject to such explanation or cor- . / 

rection as it may receive from the documents. ^ ' * .'•;•> 

Thefacts, that the policy of insurance was for more than three times .[ ~ T ! . < r. ^ 
^ the amount of the debt, and that no premiums were ever pafd by the 

debtor (an event which was contemplated and providedTor as probable), 
seemed to me for some time to have an aspect favorable to the appel- V.4> p^' C<< ( v o' 
lants. They would, certainly, have been as consistent with an inten- . ' ' , ,\ 

tion that the policy should be effected for the creditor's protection only, - ^ 

and for his sple benefit, subject to an opUon for the debtor to make \t [: i . it.i < J 
bis own, in the event (not anticipated) oi his paying off the debt in his 
lifetime! as with an intention that it should belong to the debtor, sub* < , 
ject to the security for the purpose of which it was effected. The 
question is, which of these contracts is to be inferred from the terms of 
the instruments creating the securit}'? In favor of the former, there 
is nothing else, except the statement in the ^' defence," and the stipu- 
lation itself, of which the validity or invalidity in point of law is now 
to be determined. 

It was considered by all the judges in the court below, and it was 
admitted (I think rightly) at your Lordships' bar, that the case must 
be decided in the same way as if the policy had been effected in any 
other office, and not (as it was) in the office of the creditors. The 
creditors might, and probably they did, reinsure in some other offices 
or office. And I think it is also immaterial for the purpose of the 
present question, that the debtor did not pay the premiums, or an}' of 
them, and that the probability of his failing to do so was provided for 
by the contract He bound himself to do so ; he was, as between him- 
self and the appellants, chargeable with those premiums, which musty 
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for the present parpose, be treated as advanced to him by way of loan, 
just as mach as the principal snm of £10,000. If, as things stand, the 
appellants are not mortgagees of the policy, and are not boand (the 
whole debt, interest, and premiams being satisfied OQt of its proceeds) 
to account for the surplus to the respondent, as the debtor's personal 
representative, their situation would have been the same if every single 
premium had been paid by the debtor in his lifetime* 

If the polioyj which was certainly effected for the purpose of being 
made (in some sense) a security to the appellants, belonged (subject to 
that security) to the debtor, and if the appellants ought to be regarded 
as mortgagees of that policy, it is admitted that a stipulation, that, in 
the event of the debtor dying without having paid off the debt, the_ 
policy should not be redeemable, would be void ; and, upon the samej 
supposition, it is not less clear that this is the character of the stipulsr 
tion now in question. The only question is, whether the debtor was, 
in fact and in law, mortgagor of, and entitled to redeem this policy. 
This he could not be, unless he had an interest in it which he could 
and did make a security to the appellants. 

If the question is to be determined by what appears upon the face of 
the bond and disposition in security of the 26th of May, the minute of 
agreement of the 26th and 28th of May, and the supplementary agree- 
ment of the 14th of June, 1879, taken all together, and read in the 
light of the appellants' acknowledgment at your Lordships' bar, that 
the supplementary agreement was not intended to make Lord Comp- 
ton's representatives liable to be sued for the whole debt while the 
whole proceeds of the policy were retained by the appellants, I cannot 
escape from the conclusion that the parties did stand to each other, 
in respect of this policy, in the relation of mortgagor and mortgagee. 

I am unable to dissent from the view taken by North, J., and by the 
majority of the judges in the Court of Appeal ; and I propose to move 
your Lordships that the order appealed from be affirmed, and the 
appeal dismissed with costs. 
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LOGUE'S APPEAL. 
Supreme Court, Pennsylvania, 1883. 

[104 Pa. St. 136.] 

This was an appeal by John L<^ae, Sr., from a decree declaring a 
certain sheriff's deed to him, absolute on its face, to be a mortgage, 
and enjoining^ him from conveying or encumbering the premises, &c. 

Mb. Justice Sterrett delivered the opinion of the court. 

The question then is, whether upon the facts thus established the 
appellee was entitled to a decree declaring the sheriff's deeds to be in 
fact mortgages, and ordering appellant, upon payment of the money 
secured thereby, to convey the legal title to the land therein described 
to the appellee. In some of its features the transaction differs from 
the familiar case of an absolute conveyance of land by the holder of 
the legal title, as security merely, and so intended by the parties 
thereto ; but, in principle it is the same. Equity regards the sub- 
stance rather than the form of a transaction. By his purchase at the 
sheriff's sales, appellee acquired an inceptive title to the land in 
question, which by pay ment of p urchase money and delivery of deeds 

would have ripened into a complete legal title. He had such an 

interest as would have been bound by the lien of a judgment entered 
between the date of sale and the acknowledgment and delivery of the 
sheriff's deeds. But, instead of taking the deedsin his own name 
and then mortgaging the lan d to secure the loan made by appellant, 
it was suggested by the latter that the deed should be made,_dirsctly 
to him, as security for the loan. This was agreed to and the arrange- 
ment was carried out. The manifest purpose of this was not to vest 
title absolutely in appellant, but to enable appellee to raise money to 
pay his bid, by pledging the land as security for its repayment. 
Appellant's subsequent repudiation of the agreement, under which 
the deeds were made to him directly, and his attempt to use the deeds 
for a purpose that was never intended when he obtained them, is a 
palpable fraud, against which equity, under the facts and circum- 
stances found by the Master, will undoubtedly afford relief. 

The decree of the court below declaring that the sheriff's deeds be 
taken and held to be mortgages, given to appellant, to secure the! 
payment of the $6,110 loan, made by him to appellee in August 23, ' 
1879, and enjoining appellant from conveying or encumbering the , 
premises, &c., is correct as far as it goes, but it does not go quite , 
far enough. It should also provide that upon repayment of the loan, ! 
or so much thereof as remains unpaid, within a reasonable time. 
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70 CTLLEM V. CARET. 

appellant ahall convey the land in fee to appellee, by deed, with 
covenant of special warranty against all acts done or suffered by 
himself. This decree may be enforced by attachment, or a Master 
may be appointed by the court for the purpose of making the con- 
veyance. It appears that since the decree was entered the case has 
been sent to a Master for the purpose of stating an account between 
the parties and ascertaining the balance due by appellee to appellant. 
The sum to be paid by appellee to entitle him to a conveyance of the 
land will thus be ascertained and the decree can then be carried into 
effect by the court below. 
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CULLEN r. CAEET. 



Bdprbmb Coukt, Massachusetts, 1S88. 



{14S Mm$, 50.] 



Bill in e^uitt to compel the reconveyance of land on the ground 
that the transaction by which the defendant's testator gained title 
was in substance a mortgage. Writ dated December 24, 1885. 

In the Superior Court the case was referred to a master, who found 
the following facts: 

In. 1869 the plaintiff bought the land in question^ subject to a 
jfnortgage, and proceeded to erect a tenement house. Leonard Carey, 
the husband of the defendant, who was a carpenter and indebted to 
the plaintiff for money lent, built the house for the plaintiff, supplying 
nearly all the materials and labor under an oral agreement whereby 
his indebtedness to the plaintiff was to be implied in payment of the 
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cost of oonstraction. When the house was completed, the balance 
dae Carey, after paying ^B~debl to the plaihtiflT, was ^7^6^ and the 
valne of the house and land above Ih'eexTsiTng mortgage'was #3,300. 
The plaintiff moved into the house and'occupied ii aboiili six inonlhs. 

On or about June 1, 1870, the plaintiff and Carey made^anoral 
agreement that Carey should gain title to the p remis es by lev^^ on 
execution, and by a sale under the power in t£emortgage, and hold 
tlem as security for the plaintiff's debt to him, and, after payment 
of the debt and expenses out of the rents, should reconvey to the 
plaintiff. In pursuance of this agreement, the plaintiff, on June'Ist^ 
1870, gave to Carey a note for $4,000, upon which an action was 
brought and Judgment obtained by default against the plaintiff* as 
Agieedr",An execution was issued and levied by a sale to Carey of 
the plaintiff's equity of redemption in the premises for $1,317^99, 
and a conveyance in due form was made to him on May 29, 1871. 
On July 6, 1871, Carey, by the payment of $583.17, procured the _ 
assignment of the mortage to a third person, who proceeded in due 
form to sell the premises under the power therein to Carey for $950, 
and a deed was given to him and duly recorded. 

~HbsTON, C. J. It was held in Campbell v. Dearborn, 109 Mass. 

130, that, although a deed be given which is absolute in form, yet 

the grantor may prove by parol testimony that it was understood and 

agreed by both parties to be given as security for a debt; and that 

^ upon such proof a court of equity will treat the deed as a mortgage. 

This is decisive of the case at bar. 

For some reason, which does not appear to be fraudulent, the 
plaintiff did not directly convey the estate in question to the defend- 
ant's testator; he permitted the latter to obtain a judgment upon a 
debt in part fictitious, and thus to get a title by a levy upon the exe- 
cution, and also to foreclose by a sale under an existing mortgage. 
But the substance of the transaction was the same as if a deed had 
been directly given by the plaintiff. Both parties agreed that the 
title thus obtained was to be held solely as security for the debt of 
the plaintiff to the defendant's testator, and a court of equity will 
treat the transaction according to its real nature as a mortgage. 

The defendant does not stand in the position of an innocent pur- 
chaser, as she contends. She took as a general devisee under the 
will of her husband, and besides is shown to have had notice of the 
nature of the transaction. Decree affirmed. 

\. 
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COMSTOCK V. 8TEWABT. 



COMSTOCE V. STEWART. 

CHAHCBBTy MlCHlOAM, 1848. 
[Waiher CL Uii\ 

Bill to redbsm. 

Thk Chamckllob. Ib the deed Arom Comstock to Howard a mort- 
gage to Howard in trust for Stewart? If it is a mortgagei and not 
a common deed of trust by a debtor for the benefit of a creditor, Com- 
stock has a right to redeem, on paying Stewart what is due on the 
Judgment. 

Chancellor Kent defines a mortgage to be the conveyance of an 
estate, by way of pledge for the security of a debt, and to become void 
on the payment of it 4 Kent Com. 185. The deed, on its face, 
purports to be given as security for the payment of the judgment and 
Howard is not authorized to sell ^enerallj/j but only on the happening 
of a contingency^ viz., the non-payment of the Judgment within six 
months. The fact' that the debt is due to Stewart, instead of Howard^ 
does not make it any the less a mortgage. It is not unusual for mort- 
gages to be given to one person in trust for another. 1 Madd. Ch. 
514 ; 4 Kent Com. 146; Clay v. Sharp, 18 Yes. B. 846, note. To have 
barred the complainant's equity of redemption, Howard should have 
foreclosed the mortgage, either at law, by advertising and selling under 
the statute, or in this court by bill. 

It appears that a part of the Judgment has been collected on one or 
more executions. There must, therefore, be a reference to a Master 
to ascertain the amount still due on the Judgment, and all further 
questions are reserved until the coming in of the report 
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ELLIS t;. BROWN. 
SuPRBMB Court, Michigait, 1874. 

[89 Midi. 259.] 

Ca8b made from Kent Circuit 

This was a summary proceeding for the possession of land. The 
case was brought before a circuit court commissioner and taken by 
appeal to the Circuit Court. The circuit judge tried it without a jury, 
and filed a special finding, giving judgment for the complainants. The 
respondent had deeded the property to the complainants Ellis and 
Field, and at the same time the parties to the deed entered into a 
peculiar written agreement, whereby Brown was to be permitted to 
remain in possession of a portion of the property deeded, Tor a specified 
term, in consideration of the assistance he was expected to render in 
effecting sales of the property. This agreement contained stipulations 
for giving Brown a percentage upon any sales he made, and all over 
a given price in case he made a certain specified sale, and also ceitain 
benefi ts in ca se Ellis and Field made a specified sale. Brown brought 
about no sale; but Ellis and Field sold a portion to complainant 
HercEaiit Frown reTused to give up possession, claiming that the 
deed and co ntract amounted^ in law to a mort^age^; and this is the only 
ques tion of law i nvolved. „ The circuit judge found against the respond- 
ent on this question, and he brought the case to this court. 

The Court held that the decision of the circuit judge, that the 
contract, construed in connection with the deed, did not amount in 
l^al effect to a mortgage, and that the contract was no defence to the 
proceeding; tor possession after the expiration of the term therein 
provided for, was clearly correct 

Jvdgmeni ixffirmedy wUh costs. 
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74 CABSTAIBay ETC. V. BATS. 

CABSTAIBS AXD oxsbm, Asnomas or KENSINGTON AND 

CO., Bahkbupts, v. bates. 

Nisi Psiutt 1812. 

[s Coa/Mi; aoi.] 

Xjm was an action against the defendant as aee cptor of a bill of 
exchange for £230, dated ISth Jolji 1812^ drawn by J. Allpprtijgajable 
to his own order, at two months after date, and indorsed by him to the 
bankrupts. 

Allport the drawer kept cash with Kensington and Co. ^e bankers^ 

On the 17th of Jaly they discounted for him this bill and two o thers ^ ^- 
one for £50 and another for £80. They credited him with the amount 
of the three bilis, and debited him with the discount ; so that, deduct- 
ing the discount, they were placed to his account as cash, which he 
might immediately have drawn out There was then a balance dne_to 
him of three or four hundred pounds, and his account remained good 
till the banking-house stopped payment This happened on the 2 1st of 
July, and the commission of bankrupt was sued out the following day. 

Lord Ellbxbobouoh. Is it meant seriously to contest the right of . 
the assignees to recover in this action? The bankers were the_ pur- 
chasers of this bUL They did not receive it as the agents of Allport 
The whole property and interest in the bill vested in themselves, and 
they stood all risks firom the moment of the discount If the bill had 
been afterwards stolen or burnt, theirs would have been the loss. In 
Giles V, Perkins the bankers were mere depositaries^ with a lien_when . 
the account was overdrawn. The customer there drew upon the credit 
of the bills deposited. Here Allport might have drawn out the amount 
of the bill, deducting the discount, as actual cash, in the same manner 
as if he had discounted the bill with a third person, and then paid in 
the amount in bank-notes. The discount makes the bankers complete 
purchasers of the bill ; the transaction was completed ; they had no 
lien, but the thing itself; the bill was as much theirs as any chattel 
they possessed. This very distinction was taken in the case cited; 
for it was there said, *^ If the banker discount the bill« or advance . 
money upon the credit of it, that alters the case ; he then acquires the 
entire property in it, or has a lien on it pro tarUo for his advance.^ 

VerdM far the plahvHff. 
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GILES V. PERKINS. 

Kino's Bench, 1807. 

[9 Etut, IS.] 

Dickenson and Co. were bankers at Birmingham, witti whom the 
pUdntiffs had opened a banking accoant in' IBDf," which" was eontlndecl 
down to the 18th of November, ld05, wlien Ulckenson and Co. stopped 
payment and became bankrupts. On the 12th of November^ 1805, the 
"p laintiffs pa fd^into the bank three bills to the amount of above £1,100, 
w hich were ind orsed by th em, bat were not due till December and 
January following ; and at the time of the bankruptcy there was a con- 
slderab le balance?ne to the plaintiffs' upon their cash and bills (due) 
account, independent of the three bills in question. It was stated to 
be the practice of this and other banking houses in the country, that 
when bills which were approved were brought to them by a customer, 
though the bills were not then due, if they had not a long time to run, 
they would enter them in a gross sum with cash, or paper which was 
immediately payable, to the credit of the customer ; giving him either 
cash or liberty to draw upon them to that amount 

And th e qu estion was, whether they were entitled to receive back 
these bills in s|)ecie from the bankrupts at the time of their bankruptcy, 
the same not being then due, though indorsed by them, and the balance 
of the cash account being in favor of the plaintiffs ; or whether they 
were only entitled to come in as creditors under the commission for the 
whole amount of their banking account Lord Ellbnbohouoh, C. J., 
was of opinion, at the trial before him at Guildhall, that the plaintiflte 
were entitled to recover ; and they accordingly obtained a verdict for the 
amount of the bills. 

Loud Ellenborouoh, C. J. Every man who pays bills not then 
_due into the hands of his banker places them there^ as in the hands of 
his agent, to obtain payment of them when due. If the banker dis- 
count the bill or advance money upon the credit of it, that alters the 
(»se ; he then acquires the entire property in it, or has a lien on itj^ro 
tanto for his advance. The onl}' difference between the practice stated 
of London and country bankers in this respect is, that the former, if 
overdrawn, has a lien on the bill deposited with him, though not 
indorsed; whereas the countr}* banker, who always takes the bill 
indorsed, has not only a lien upon it, if his account be overdrawn, but 
/ has also his legal remedy upon the bill by the indorsement ; but neither 
of them can have any Ken on such bills until their account be over- 
drawn : and here the balance of the cash accoant at the time of the 
bankruptcy was in favor of the plaintifb. 

Feb Cubiam, Bule r^ft$9ecL 
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WILLIAMS, EzBCOTBix, te. v. SMITH axd orans. 

SUFEBMB COUBT OF KlW YOEK, 1842. 

[1 HOI, aoi.] 

A88U1CP8IT, tried at the Albmny Circuit in April, 1841, before Ctoh- 
, C. Judge. The_action was against the defendants as makers* 
and indorsera of a promissory note of $4,000, made by Smith, Green 
Si Co., payable to the order of Daniel K. Green, and indorsed by the 
latter and A. Preston. The note was created for the purpose of taking 
up another note, of the same amount, running at the Oneida Bank. 
Both notes were sgainst the same parties, except Preston, whose name 
was not upon the elder note ; and who indorsed the note sued upon for 
the accommodation of the other parties, with the understanding that if 
it was not used to take up the other note, it should be destroyed. It 
was delivered to Norton, one of the makers, to hand to the Oneida 
Bank, but he let one Keeler have it to raise money upon ; and Keeler 
assigned it, with various other choses in action and possession, to the 
f laintiflTs testator, as security to him against indorsements to be by him . 
made for Keeler, not exceeding $10,000. The indorsements were 
made^ and there had been obtained out of the other property assigned 
to the testator, an indemnity for all his liabilities, except about $2,400. 
It not appearing that the testator had notice of the purpose for which 
the note was intended, the circuit judge allowed the plaintiff to recover 
against all the defendants, Preston included, for the whole amount pf_ 
the note. A new trial was now moved for on a bill of exceptions. 

Per Cctbiam. The case is within the principle which applies to an 
advance upon a purdiase; and the testator having had no notice, 
Preston, though a mere accommodation indorser, could not defend oi| 
the ground of the misapplication of the note. 

But inasmuch as the testator took the note as collateral seonritgu the 
plaintiff could recover no more than the $2,400, the amount remaining 
due on the principal demand ; and on this ground there must be a new 
trial. I/ew irial granted.- 
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B. CandUional Sale. 

MANLOYE V. BALE and BRUTON. 

Chancbrt, 1688. 

[2 Vem, 84.] 

One Bruton having a charch lease for three lives In 1664, conveyed 
and assigned it to the defendant Bale's father, in consideration of 
£550^^he conveyance was absolute. But Mr. Bale the purchaser by 
writing under his hand and seal agreed, that if Mr. Bruton th e ^ndor 
shouT^tTt the end of one 3'ear then next ensuing, pa}' him £600, that 
Ee wou IiTTeconvey f'tlie £600 was not paid, and two oflbe lives dieH]^ 
and the lease was twice renewed by the defendant Bale and his father ; 
Mid ~n6w Trwa8 hear twenty years after "the first conveyance. Bruton 
being a prisoner in the Fleet, and indebted to the Warden for chamber- 
rent, assigns to him all his right, title, interest, equity and power of 
redemption ; and thereupon the plaintiff Manlove, the Warden of the 
Fleet, brouglit his bill to redeem and to have an account of the rents 
and profits of the premises. 

Tiie defendant insisted on his title, and that the estate was not now 
redeemable, nor ought he to account for the profits. 
^ But notwithstanding the Master of the Rolls decreed a redemption 

on pa3'ment of the £«550 which was the first considerntion-mone}', as 
Skho tlie fines paid upon the renewal of the leases, which moneys were 
to be paid with interest, and the account of profits was to commence 
but from the death of Peter Bale, who was the purchaser, and father of 
the defendant, and until that time the profits were to be set against the 
interest of the £550 consideration-money. g ^i. j A /7 • 

MILLER V. THOMAS. 
SuPBEMB Court, Illinois, 1858. 

[U///.42S.] 

Gaton, J. After a careful consideration of the evidence in this case, 
we are inclined to concur with the court below, that this transaction 
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shoald be treated as a mortgage. Edwards was indebted to Brown 
upon a note executed by himself and Dawson, in the sum of $195, 
which he was not prepared to pay ; and it is evident that a n^otiation 
was bad between the parties for fhrther time, which had resulted in an 
agreement upon terms, except as to the nature of security. Upon this 
subject, Shephard was consulted, who suggested, that if he took a mort- 
gage it would take as long to collect it as it would to sue the note. 
He then said he would buy the land, but in such a way that he could 
sell it at a certain day, for he would not have his money out of his 
hands, beyond his control. The result was a conveyance of the land 
from Edwards, and an agreement for a resale or conveyance, upon the 
payment of the amount due upon a certain day. There is much evi- 
dence given of the declarations of the parties, as to their intentions, 
made not only at the time of the transaction, but subsequently, which 
it is unnecessary to recapitulate minutely. As b generally observed 
in such cases, the strength of the declarations testified to var}' very 
much, according to the inclination of witnesses, and the form of the 
questions put to them, eliciting the answers. Upon the whole, it is 
manifest, that it was the intention of both parties to provide the 
strongest security possible for the payment of the money designed to 
be secured, at the day stipulated ; but, after all, it was onl}* as security 
that the conveyance was made. While, on the one hand, Edwards 
stated, if he did not pay the money at the time agreed u|x>n, he must 
lose his land ; on the other, Brown stated, that he held the land as 
security for the payment of the money. The original note was prob- 
ably* given up at the time the deed was made, but the amount to be 
paid was specified in the agreement to reoonvey, which constituted the 
defeasance. That contained a covenant on the part of Edwards to pay 
the amount of the note, with twelve per cent, interest This covenant 
to pay $195, with interest, superseded the necessity of retaining the 
note, and made it proper and consistent that it should be given up. 
In cases of this sort, the real character of the arrangement may as 
often be gathered Arom the nature of the transaction and character of 
the circumstances as fVom the express declaration of the parties. 
These, when considered, can leave the mind in but little doubt on the 
subject. It is manifest, beyond contradiction, that Brown did not 
wish to become the real purchaser of the land ; but he wanted his 
money at the time agreed upon. Edwards did not wish to part with 
the land, bat desired to give Brown the most perfect security upon it, 
that the money should be promptly paid. The value of the land, as 
compared with the amount of money to be paid, is strongly indicative 
of the character of the transaction. The land was worth from $600 
to $800, while the money due and to be secured was but about $200. 
Both parties expressed the intention at the time of the transaction, that if 
the money was not paid at the day stipulated, Brown should have the 
right to sell the land to the first purchaser, to raise the money. Could 
it have been the intention of the parties, that Brown should retain the 
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aurplas of the money to be realized for the Jand af ter pacing t he 
amount due him ? That would clearly have been carrying the transac- 
tion beyond the evident intention of both parties. No speculation was 
designed for Brown, but a security that he should certainly realize his 
money. If that was the case, then the arrangement amounted to a 
mortgage. Htf it was a mortgage at the time, it must ever bear that 
Charact er. " The agreement to reconvey upon the payment oT the 
amount for which the conveyance was made, with interest, was made 
at the same time of the conveyance, and in pursuance of the same 
agreement, and was a part of the same transaction ; and they must 
both be taken together, as constituting one entire arrangement, as 
much so, indeed, as if they had both been written upon the same piece 
of paper, and expresslj* referring to each other. Had^ they been thus 
executed, they would have constituted a mortgage, not only in sub- 
stance, but in form also. A court of chancery disregards the form, 
and seeks for the substance of the transaction. It is by no means 
necessary^ in order to constitute a mortgage, that the deed and defeas- 
ance should be contained in the same instrument, or that they should 
even refer to each other. Their connection may be shown by parol. 
Indeed, it is not absolutel}* necessary that the defeasance should be 
in writing at all. The conveyance may be absolute on its face, and 
yet it may be shown, by parol, that it was intended only as a security 
for the payment of money, when it will be treated in equity as a mort- 
gage. These principles are too familiar to require authorities for their 
support. Decree reversed. 



GOODMAN V. GRIERSON. 

Court of Changert of Irklakd, 1813. 

[iBaUi-B. 274.] 

Bill fob Redbmftion. James Goodman, the father of the plain- 
tiff, being seised of the lands of Creaghmore^ subject to a chaise of 
iT/OOO, to his sister Sarah, the wife of Ralph Higgins, on the 18th 
of December, 1788, conveyed his interest in those lands to trustees, 
for Hig gins and wife; the deed recited; that the trustees, with the 
consent "and app robation of Higg ins and wife, had agreed to accept 
^ the lands of Crea^hmore, in lieu and" satisfaction of the sum of 
^IjOOOj^and that James G(K)dman, in consideration thereof, and in 
lieu and sati sfaction of the said sum of £1,000, had agreed to assign 
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his in terest in the lands to the trnstees ; bat sahject to redemption as 
thereinafter mentioned. The deed then contained a covenant, that 
if James Goodman, his heirs^ &c, should at any time after, withi^ 
the space of ten years next ensuing the date thereof, paj* the said 
sum of £1,000, that the trustees would reconvcy to him tlie lands. 

The Lord Cuanoellob. The fair criterion, by which the court is 
to decide whether this deed be a mortgage or not, I apprehend to be 
tills, are the ramedies mutual and reciproc*al? Has the defendant all 
the remedies a mortgagee is entitled to? I conceive he has not. 
Suppose, for instance, the defendants to file a bill of foreclosure, b^* 
the practice of this court, the decree is for a sale of the mortg^ed 
prcinises,if_thej* be not redeemed within the time limited by the 
course of the court; suppose the sale to take place, and the produce__ 
to'be insuflTcient to discharge the £1,000, and costs, how is the defi- 
ciency to be raised? What remedy could the defendant then have? 

J.C. L^- ^^L*^.^ .?2rl£%^? -^^ in tiiat case miglit proceed on his covenant 
or bond; or if nojK>venant or bond^ upon the implied assumpsit; but 
how could any action be maintained in this case, where the defendants 
have taken the conveyance, not as a security, but expressly in lieu 
and satisfaction of the portion of £1,000. This ap[)ears to me deci- 
sive to show, tliat the transaction between those parties was not that 
of a mortgage, but a conditional sale; for if the defendants have not 
all the remedies of a mortgagee, why am I, contrary to the express _ 
]>rovi8ions of this deed, to hold it to be a mortgage, and to extend^ 
the condition beyond the limit agreed upon by the parties to this 
deed? There would be much hardship and inconvenience to the one 
party ; and there appears to me to be no substantial ground to entitle 
the other to relief. The cases upon this subject are collected by Mr. 
Butler in a note to his edition of Coke upon Littleton. 

Bill dismissed toitkaut costs* 



EARP V. BOOTHE. 

Court of Appeals, Virginia, 1874. 

[S4 GnOL aes.] 

[Briohtwell had entered into an agreement with Earp to sell him 
a. certain tract of land for $700. To get funds to complete the 
j^nrchase Earp entered into an agreement with Boothe by the terms of" 
which it was agreed that Boothe was to have a parcel of the land, 
thirty or forty acres, and Earp was to have the remainder eventually, 
but in the meantime Boothe was to pay $700 to Brightwell and take 
the title himself. If Earp did not repay Boothe bis share, as he 
agreed, within three j^ears with interest, he was to lose all rights. 
Earp. having defaulted, Boothe brought this bill.J 

Christian, J., delivered the opinion of the court 

It is often difficult to distinguish a conditional sale from a mortgage. 
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The line of discriminatioD ii oonfessedly indistinct, and each case most 
in a great measare depend upon its own peculiar circomstanoes. Gen- 
erally speaking the difference between them is, that th£ one is a seca- 
ri ty for a debt, th e other a purchase for a price paid, or to be paid, to 
become absolute in a particular event ; or a purchase accompanied by an 
a gree ment to resell upon particular terms. The oniy difficulty is to ascer- 
tain the character of the transaction. It may be premised that where 
npo n the face of the transaction it is doubtful whether the parffes In- 
tended t(rmaKe~a mbrtgi^e or a conditional sale, couris of 'equity will" 
always incline to consider it a mortgage, because by means of condi- 
tioned sales oppression Is frequently exercised over the he^J7afi?n]Iiey 
are too often made' the vehicle of extortion. ' I HiHiard'on Mortgages, 
85, and cases there cited ; Poindexter v. McCannon, 1 Dev. £q. R. 
375-876. 

But this court has fixed the criteria which must govern in determin- 
ing the character of the transaction, whether it is to be considered a 
conditional sale or a mortgage. In the case of Robertson v. Campbell 
& Wheeler, 2 Call, 421, Pendleton, J., said : *^ It is often a nice and 
difficult question to draw the line between mortgages and conditional 
sales. But the greBt_desideratum which this court has made the 
ground of their decision, is, whether the puqy>8e of t he parties was to 
treat of a purchase, the value of the commodity contemplated, and the 
price fixed ; or whether the object was a loan of money, and a security 
or pledge for the repayment intended." This rule, Fald down by JiuTge~ ~ 
FendletonT^has'^becn adbptedTnTseveral cases decided by this court. 
See King v. Newman, 2 Munf. 40; Moss v. Green, 10 Leigh, 251 ; 
2 Rob. Prac. (old ed.) 51, and cases there cited. 

Tried by these criteria and the authorities above cited, it is plain, 
that (except as to the small tract of thirty or fortj' acres, which was 
purchased at a stipulated price, Boothe agreeing, as to that, to take the 
shoes of Earp, as purchaser fh>m Brightwell) the transaction between 
the parties must be treated, as to the main tract, as a mortgage, and 
npl as a conditional saler^'Ss 16 Tliis^paiT onHeland, there was no 
negotiation as to the price. Nothing was said as to its value. The 
negotiation was for a loan of money ; and it is so treated by the plain- 
tiff iKLhis_ bill. He says, after setting forth the purchase of the land by 
Earp from Brightwell : ^^ Some time in the year 1862 the said Earp, 
finding he was unable to pay for it, applied to your orator to advance 
for him to Brightwell the said sum of 9700.00, with interest," &c. The 
defendant, in his answer, sa3'S that he applied to plaintiff to borrow 
the money to pay Brightwell for the land purchased of him ; and that 
the only terms npon which the plaintiff would agree to lend respondent^ 
was npon the terms set forth in the covenant filed with the bill. It i« 
thus clear that the transaction between the parties was a borrowing and 
lending of money, and not for a sale of the land, except as to the small 
qnantity above referred to. The only object of the negotiation was a 
loan of money, and security for its repayment In such casea the con- r 
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tmct win be tretted m a mortgBge* And not a tale. Soch is the unwil- 
liognees of ooarto of equity to soetain foifeitures and limit the right 
of redenptioD, that it will never be done, in a case where it i^peare 
that the first object of the party was to borrow money and not to sell 
property. 
The decree of the Cirooit Court most be aiBrmed. DtcrteafinMd. 



DAVIS V. THOMAS. 
Chakoert, 1890. 
[1 Run. f- M. 506.] 

The plaintiff, being entitled to the eqaity of redemption of a certain 
estate, conve^'ed the same by a deed of release, dated Ihe 29th o fSep ^ 
tember, 1820, to Mrs. Twyning, the mortgagee^ in^ consideration of 
£1,800, which was made ap of the mortgage debt, and of an additional 
sum of money paid to him. On the Ist of Januar}^ 1821, the inor%a- 
gee demised the estate to the plaintiff for a term of ninety-nine years, 
determinable on the death of the survivor of him, bis wife,' ancTsonTat 
a rent of £105, payable half-yearly at Lady-day and Michaelmas ; and 
on the lease there was indorsed an agreement signed bj* the mortgagee, 
by which it was stipulated, that, in case the plaintiff regularly paid the 
rent due at Lady-day by the 4th of June, and the rent due at Michael- 
mas by the 26th of October, he should be at liberty to repurchase the 
premises at the price of £1,850, at any time within five years ; but if 
default were made in the payment of the rent within the stated periods, 
the agreement was to be void. The plaintiff failed in the payment of 
his rent at the periods stated, and distresses for it had been levied on 
the premises ; but, within the five years, he applied to repurchase, and 
at the same time tendered the arrears of rent then due. The defendant 
refused to permit the repurchase ; and the bill was filed by the plaintiff 
to have the benefit of the stipulation in that respect, or to be let in 
to redeem. 

The Master of the Bolls. In all cases of the payment of money, 
where penalty or forfeiture is introduced for the purpose of security, 
there a court of equity will relieve against the penalty or forfeiture, upon 
^e j^nnd of full compensation by giving interest But where there is_ 
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no stipQlatlon for penalty or forfeitnre, but a priyilege is conferred, pro- 
vided money be paid within a stated time, there* the party cTalming that 
privilege must show that the money was paid a'ocordmgly : as in a case 
of interest reserved on a loan at 5 per cent with a proviso that 4 per 
cent will be accepted, if paid within a limited time after it becomes 
doe ; or in the case of a covenant for the renewal of a lease on the paj'- 
ment of a certain fine at a stated period. Sere it is admitted that the 
rent was not duly paid at the stipulated times, and no A'aud, surprise, 
or accident is alleged ; and the plaintiff is, therefore^ not entitled to the 
repurchase which he claims by tiiis bill ; and the bill must be dismisied 
wilElx>sC8. ~ ■ 



HA WEE V. MILLIKEN. 
Court of Chamcbrt, Uppbr Canada, 19M, 

[12 GnuU CL S36.] 

MowAT, V. C. I think it clear that the contention of the defend- 
ant is well founded. The agreement does not merely give an option 
to Norman to repurchase, but it contains an express and absolute 
undertaking on his part to buy, and to pay for the property the sum 
specified. Now I understand that the distinction between' an option 
to repurchase and an obligation to purchase, is the very distinction 
on which, in the absence of other circumstances, this question of 
mortgage or sale may depend ; that a mere option to the grantee to_ 



purcbase, though stipulated for at the time of executing the convey-, 
ance, is not sufficient to establish the transaction as a mortgage; but 
that^whenan obligation to purchase and pay the money is exacted 
from the grantee^ that is sufficient Jo show the real character of the^ 
transaction to be a mortgage, though the form of it Is a sale. There 
is indeed nothing but the form to distinguish the latter case from a 
mortgage. In the present case, the plaintiff had every remedy which 
as mortgagee he could have. In case of default, he could enforce 
payment of the money, or bring an ejectment for the possession of 
the property. It was not contended that, had the transaction been 
in form of a mortgage, the plaintiff would have been entitled to a 
more advantageous decree in any respect than he is now. 

There will, therefore, be the usual decree for a foreclosure or sale 
(at the option of the plaintiff), except as to costs. 
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Sbotiov n. — Absolotb BssoTinoii. 



BUBB'S CASE. 
Chahcxbt, 1678. 
[FrmwittM, Ck. 88.] 

BuBB did oontract wifh A. for a parcel of land for £5,000, and paid 
him £140 in part, bat before the rest of the money was paid, or any 
cpnyeyance executed, A. dies, and makes B. his executor, Cv.^lf^ 
his heir. 

B. prefers a.bill against Bnbb and C. to hare the rest of thepurchase 
money ; who answered that they did not intend to proceed with the 
bargain, and Bubb said he was willing to lose his £140 that he had 
paid. 

In this ease it was agreed, that Bnbb, who was the purchaser, might 
have referred his bill against the heir, to have had an execution of a 
conveyance pursuant to the agreement, b}* reason the agreement was 
executed in part in the testator's lifetime, by the payment of £140. 

But it was insisted by the counsel of Bubb, that by reason he (being 
the purchaser) did not desire an execution of the agreement, and being 
content to lose what money he had paid, that the executor should not 
compel them to it. 

But the court ruled that the executor should have the money, and 
that Bubb might when he pleased compel the heir to execute a convey- 
ance of the estate. 

Ifbte. That the court took this to be a Juggle betwixt Bubb and the 
heir, supposing that the heir had agreed to pay back the monc}^ to 
Bubb, and so to have kept the land, which was worth much more ; for 
now the heir was to convey the land, but to hare nothing for it, for the 
executor was to have the money. 

■ * 
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PAINE V. MELLER. 
Chakcbbt, 1801. 
[6 Fe«. 349.1] 

Upon the first of September, 1796, the plaintiffa so ld to the defend;^ 
ant by aacti on some hoase s in R atcli ffe Highway, upon the usual terms, 
a deposit of £25 per cent and a proper conveyance to be executed 
upon payment of the remainder of the purchase money at Michaelmas 
next. Before the conveyance was perfected the houses were burnt. 
The bill was then filed praying specific performance. 

The Lord Chancellor [Eldon]. First, it is said, the title was 
neve r accepted Jn fact ; 2dly, if not, under these circumstances a court 
of equi ty w iJl not compel a specific performance. As to the second 
point_ tjieobjection is grounded upon two circumstances: 1st, the 
simple fact of the fire ; 26\j^ that the premises had been insured prior 
to the contract; that that fact and the fact, that the insurance expired 
at Michaelmas, 1796, were not disclosed ; and that the premises after- 
wards remained uncovered by any insurance. The authority of Sir 
Joseph Jekyll has been mentioned : but no case has been cited in 
support of that dictum ; and it is in a degree suggested, not admitted 
at the bar, that it may be considered over-ruled by subsequent cases. 
As to the mere effect of the accident itself no solid objection can be 
founded upon that simply ; for if the party by the contract has become 
in equity the owner of the premises, they are his to all intents and pur- 
poses. They are vendible as his, chargeable as his, capable of being 
encumbered as his, they may be devised as his ; they may be assets ; 
and they would descend to his heir. If a man had signed a contract 
for a house upon that land, which is now appropriated to the London 
Docks, and that house was burnt, it would be impossible to say to the 
purchaser, willing to take the land without the house, because much 
more valuable on account of this project, that he should not have it 
As to the annuity cases and all the others, the true answer has been 
given; that the party has the thing he bought; though no payment 
may have been made ; for he bought subject to contingency. If it 
is a real estate, he of course has it. 

Then as to the non-communication, I cannot say, that in my judg- 
ment forms an objection : for I do not see how I can allow it, unless I 
say, this court warrants to every buyer of a house, that the house is 
insured, and not only insured, but to the full extent of the value. The 
house is bought, not the benefit of any existing policy. However gen- 
eral the practice of insuring from fire is, it is not universal ; and it is 
yet less general that houses are insured to their full value, or near it 
The question, whether insured or not, is with the vendor solely, not 
with the vendee ; nnlesa he proposes something upon that ; and makes 

1 This caw is abridged. —> Ed. 
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it matter of contract with the vendor, that the vendee shall Iray accord* 
ing to that faet| that the hoaae is insured. I am therefore of opinion, 
that if the agent on behalf of this purchaser did accept this title previ- 
ously to the destruction of the premises, the vendors are in the situa- 
tion, in which they would have been, if the title and the conveyance 
were ready at Michaelmas, 1796, but by the default of the vendee were 
not executed, but the title was accepted, and the premises were burnt 
down on the quarter day.^ , j 

OSBORN V. SOUTH SHORE CO. 

SUPBBKB COUBT, WiSCOHSIH, 1895. 
[91 Vru.5»6.] 

Appeal flrom a Judgment of the Circuit Court for Bayfield County : 
John K. Pabish, Circuit Judge. Affirmed. 

Plaintiff sold to defendant a quantity of saw logs, to be paid for at 
the rate of $6.10 per thousand feet, according to the scale to be there- 
after made on the mill deck. The logs were delivered in defendant's 
boom at defendant's mill, and taken charge of by it, and plaintiff did 
all that he was to do under the contract. The contract contained the 
following provisions : j 

*^ It is expressly understood and agreed by the parties hereto that 
the legal title to and right of possession of said logs, and the lumber to 
be manufactured therefrom, shall be and remain in the party of the 
first part as security for the unpaid purchase price^ until the same shall 
have been fully paid, and that the party of the second part will at all 
times keep on hand a sufficient quantity of said logs or lumber, sepa* 
rately piled, to secure the balance owing the party of the first part, the 
party of the second part having the right to sell and dispose of said 
logs and lumber for which full payment shall have been made ; and in 
case of default of the party of the second part in making any of the 
payments hereunder, or in case of failure on his part to perform any of 
the conditions hereof, the party of the first part shall have the right to 
take immediate possession of said logs or lumber, and sell and dispose 
of the same at public auction, upon giving ten days' notice, for the 
purpose of satisfying the balance due by virtue of this contract and all 

I Accord: Osbnrne v. Kicholaon, IS Wall. 654 ; Wlllee v. Noseranft, SS Gal. 607 ; 
Sherman v. Lehr, 57 DL 509; DaTtdton v. Hawkejre Co., 71 la. 53S; Gammon o. 
BlaiBdell,45 Kana. 281; Cottingham v. Ina. C!o., 90 Kj. SOI; Skinner v, Houghton, 
80 Ind. 308; Coggeahall v. Bank, 68 Ohio, 88; EUiot v. Ashland Co., 117 Fa. 460; 
Ilagermin o. Conrtnej, 21 ». C. 408. Contra: Cntdtffe v. McAnallj, 88 Ala. 570; 
Gonld V Marsh, 70 Me. 288 ; Thompaon v. Gould, 20 Pick. 184 ; Wilaon v. Clarke, 
60N. H. 352. — Ed. 
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costs and expenses in taking, keeping, and disposing of said property, 
and retain the same oat of the proceeds of said sale, returning the sur- 
plus proceeds of said sale to the party of the second parf 

Some of the logs were lost after they were delivered into defendant's 
possession as before stated, by being broken out of the boom by the 
movements of a lumber boat Proof of the whole amount oT logs de^ 
livered, including those not scaled on the mill deck because lost, was 
permitted. 

Defendant requested the court to charge the jury, in effect, that 
plaintiff was not entitled to recoveribr the lost logs, which was reAised, 
and defendant excepted. The court then chai^d the jury in effect^ 
that all log/B delivered, including those lost^ should be paid for, which 
was excepted to by the defendant. 

There was a verdict in favor of the plaintiff, and from the judgment 
entered thereon the defendant appeals. 

Marshall, J. The sole question presented is whether defendant is 
liable for the logs that were lost, in view of the fact that plaintiff 
retained the title solely as security, and that such logs were never 
scaled on the mill deck. 

Where property is sold and delivered, and the vendor has fhlly 
performed all the conditions of the contract of sale on his part, and 
the intention of the parties at the time of the making of the contract, 
as in this case, clearly is that the vendor is to have no interest in the 
property after delivery, except as security for the unpaid purchase 
money ; that, subject to the right to resort to said property as such 
security, thg. entire dominion and control over the s^nie^ are_ turned 
over to and assu med by the vendee, as such, although, for the purpose 
of retaining effectually the security, the contract of sale provides that 
the title and right of possession shall remain in the vendor, as security, 
until the purchase price is fully paid, and though the amount of the 
property is yet to be ascertained by a measurement in order to deter- 
mine the amount of the purchase money, — if any of such property is 
l ost after such delivery, before measurement, such loss must fall upon 
the vendee^ whether the loss accrues through his negligence or other- 
wise^ and the amount of such lost property may l^ ascertained by 
competent evidence. The relation of the parties to each other in 
r espect t o the question here presented, in such a case, is the same as 
between a jnor^agor and a mortgagee of personal property, though 
the form of the instrument be that of a conditional sale; and the 
authorities holding that in case of a conditional sale, strictly so called, 
the risk of loss is on the vendor till title actually vests in the vendee, 
have no application whatever to such a state of facts. The conditional 
▼endee, having possession subject only to the vendor's reservation of 
title as security for the unpaid purchase money, is in a sense the 
owner ; if he pays the purchase money, he becomes the absolute owner, 
without any new transaction or bill of sale ; if the goods be wrongfully 
t b I fi^^^ away ftom him by a third party, he may rMX>ver their fhll value 
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of the wrongdoer ; snd if the propertj is loet or stolen while in his 
possession, whether by or without faalt on his part, he mast neverthe- 
less pay the fhll price agreed upon. Tufts v. Griffin, 107 N. C. 49 ; 
Burnley v. Tufts, 66 Miss. 49. 

The ruling challenged on this appeal is substantially in accordance 
with the law as here stated, and it follows that the Judgment of the 
drouit court must be affirmed. 

Judgment (xfftrmed} 



HOSES BROTHERS v. JOHNSON. 

SUPRSMB COUBT, ALABAMA, 1880. 

[88 Ala. 617.*] 

Appbal from the City Court of Montgomery, in equity. 

Heard before the Hon. Thos. M. Abbinotoh. 

The bill in this case was filed on the 26th August, 1889, by Moses 
Brothers, suing as partners, against Berry Johnson ; and prayed an 
injunction, to restrain the defendant from cutting timber on a tract of 
land which the complainants had sold to him, except for repairs, fences^ 
and other necessary purposes. An injunction was granted on the filing 
of the bill ; and after answer filed, the defendant submitted a motion 
to dissolve it, both for want of equity in the bill, and on the denials 
of the answer. The court sustained the motion, and dissolved the 
injunction; and its decree is here assigned as error. 

Stonk, C. J. The appellants, who were the complainants, sold one 
hundred and sixty acres of land to the defendant, at the agreed price 
of fourteen_hundred^ and forty dollars — nine dollars per acre. Only 
five dollars of the purchase-money was paid. The balance, including 
interest, was agreed to be paid in annual installments, running through 
about five years from the date of the purchase, January 5, 1889. Com- 
plainants retained the title, giving to Johnson, the purohaser, their 
obligation to make him title on pa3*ment by him of the purohase-money, 
and accruing taxes. The agreement stipulated fbrther, that if Johnson 
failed ''to pay any of said installments when due," then Moses Brothers 
*' have the right to annul this agreement, and take possession of the 
premises, and to retain out of the moneys paid under this agreement 
[by Johnson] sixty dollars per annum as rent of the premises, said 
amount being hereby agreed and declared by said parties to be the 

1 Aeeerd : Brown v. Han, 4 H. ft N. S8S ; Hefsdlbscker v. Ballaotjme, 28 Ont 
18S ; Bunley v. Tufts, 66 Miss. 48 ; Tofts v. Wynne, 45 Mo. App. 48 ; Tofts r« 
Griflln, 107 N. C. 47 ; Topp p. White, 12 Heisk. 165. Contra; Bishop v. Minderfaoot, 
ISS Ala. 16S; Glisson v. Heggie, 105 Ga. 30; Sloan v. McCartjr, 134 Mass. S45. 
—Ed. 

s This case is abridged. — EOi 
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annaal rental yalue of the premises ; returning the sorplos, if any, to " 
Johnson. 

When a^ndor of real estate enters into an execatory agreement to 
convey title on the payment of the purchase-money, he sustains, in 
substance, the same relation to the vendee, as a mortgagee does to a 
mortgagor. Each has a legal title, which, in the absence of stipula- 
tions for possession, will maintain an action of ejectment. Each can 
retain his 1^^ title against the other party, until the purchase-money, 
or mortgaged debt, is paid, unless he permits the other to remain in 
undisturbed possession for twenty years. And yet each is at last but 
a trustee of the legal tiUe for the mortgagee or vendee, if the purchase- 
money, or mortgage debt, as the case may be, is paid, or seasonably 
tendered. The same mutual rights and remedies, legal and equitable, 
and the same limitation to the right of recovery, obtain in the one 
relation and in the other. Belfe v. Belfe, 34 Ala. 500; Bizzell v* 
Nix, 60 Ala. 281 ; Chapman i;. Lee, 64 Ala. 483 ; Sweeney v. Bizler, 
69 Ala. 539. 

We have found but a single case precisely like the present one in its 
facts. In Scott v. Wharton, 2 Hen. Ss Munf 25, a sale of land had 
been made on a credit, and title retained by the vendor. The vendee 
went into possession, and a bill was filed by the vendor, charging him 
with committing waste by cutting timber, and prajing for an injunc- 
tion. The court treated the case precisely as if it had been a bill by 
mortgagee against mortgagor, to restrain him from lessening the 
security by felling and removing the timber. Fairbank i^. Gudworth, 
33 Wis. 358. 

We feel safe in holding, that a vendor who seUs on creditj^ retaining 
the title as security for the purchase-money, sustains the same relation 
to the vendee, so far as the question of security is concerned, as does 
the mortgagee to the mortgagor. 

In Coker v. Whitlock, 64 Ala. 180, this court ruled, that when the 
mortgagor is committing waste which impairs the security, or renders 
it insufficient, chancery, at the suit of the mortgagee, will restrain him 
by injunction. Coleman v. Smith, 55 Ala. 368 ; Hammond t;. Win- 
chester, 82 Ala. 470 ; Sullivan v. Rabb, 86 Ala. 433 ; also, 2 Dan. 
Ch. Prao. 1629, n. 3 ; Usborne v. Usbome, 1 Dickens, 75 ; Brady v, 
Waldron, 2 John. Ch. 148 ; Robinson v. Pieswick, 3 Ed. Ch. 246 ; 

Murdock's Case, 2 Bland, 461 ; Downing v. Palmeteer, 1 Mon. 64. 

However it may be made to appear by proof, the pleadings do not 
make a case for a dissolution of the injunction; and the decretal 
ordered dissolving the injunction must be reversed, and the injunction 
reinstated.^ 

Sevened and rendered, 

1 Compare: Czockford r. Alexander, 15 Yes. 13S; IfiUer v. Waddington, 91 Cal.Vv 
877; SewaU v. Slocam, IIS 6a. S79; Baldwin v. Pool, 74 Ul. 97; McCadin v. Stall, 
44 Ind. 151 ; JenniMn r. Stone, 33 Mich. 99; Soott v. Wharton, S Hen. A M. 25.— 
Amis: Casbs ov Equity, SS8 n. 
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ACLAND V. 6AISF0BD. 
Chahcxbt, 1816. 
[S Madd. 8&] 

Tn Original Bill was filed dlst Maji 1809, bj T. P. Aoland, pray- 
ing, that David Cuming, the Defendant (since deceased), might spe- 
dfically perform his Contract to sell to the Plaintiff the Fee Simple of 
an Estate, called Stone, and Stone Down at Ezford, in Somersetshire ; 
an3 that the Defendant might be decreed to allow the Plaintiff Inter- 
est on The Purchase Moneys 23;900. The Purchase Agreement was 
dated 4th June^ 1807^ and the Purchase Money was agr^.tp be paid 
onor before the ensuing 25th March, if a tender of a proper jConvej-^ 

ance was made. The Estate was in the possession of one Pitts, 

as Tenant to the Vendor, whose Tenancy expired at Lady-day, 1808. 

The Yigx-Chahcsllob. The Master having re|)orted that a good 
Title can be made to this Estate, and that David Cuming, deceased, 
the Defendant to the original Bill, oonld make a good Title before the 
filing of the original Bill, Mr. AcUnd, the Plaintiff in that Suit, must 
pay the Costs of it, and so much of the Costs of the Supplemental Bill 
as relate to the original Suit ; but I shall not give any Costs in the 
supplemental Suit. One question is. What Interest Acland is to pay 
on his Purchase Money? It has been contended that he should pay 
£5 per Cent on his Purchase Money, because he, in a Letter stated in 
the original Bill, and admitted in the Answer to that Bill, applied to 
Cuming for his consent to lay out the Purchase Money in Exchequer 
Bills, to which Cuming returned no answer ; but in fact, the Purchase 
Money was laid out in Exchequer Bills. This does not vary the 
general Rule. Cuming not having assented to the Purchase of the Ex- 
chequer Bills, Acland was alone subject to all the risk ; and the Plain- 
tiff in the Supplemental Bill cannot now claim the benefit of that 
Purchase; but Acland must pay his Purchase Money, with £4 per 
Cent. Interest. Another Question that has been made, is, Whether 
the Decree should not go farther than in ordinary cases, and direct, in 
favour of AcUnd, an Account of the Bents and Profits of the Estates, 
which were, or which, without his wilful default, might have been, 
received? 

I have not found any authority which determines what is to be done 
with the Estate during the interval when the Title is under dispute ; 
during the suspension of an Executory Contract. In Equity, an 
Estate agreed to be purchased is considered as the Estate of the Pur- 
chaser fh)m the time of the Contract, and the Purchase Money from' 
that time is held to belong to the Vendor ; but with respect to Posses- 
sion, there is no change in the notion of Equity, until the Purchase 
Money is paid. The Vendor has a clear right to keep Possession nntU 
tlie Purchase Money is paid ; if the Purchaser enters before he has 
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paid his Parchase Money, he is a Trespasser. Quoad Possession, 
the Estate belong s to t he Vendor ^It is^not_the Estate of the Vendee 
for the purpose of Possession; for though in many cases the Pur- 
chaser is responsible, as if there be a Fire, still as to Possession^ the 
r^ht is in the Vendor, till his Purchase Money is paid. 

What has been decided as to responsibility for the Purchase Money? 
If the Purchaser suffers the Money to lie dead, it is matter of indiffer- 
ence to the Vendor: Why? Because the Vendee having the Money, 
must take care to employ it. Roberts v. Massey, is an authority to 
show that the Vendor is entitled to his Purchase Money and Interest, 
though the Vendee has kept it at his Banker's unemploj-ed. The 
Vendor, therefore, may call for Interest upon his Purchase Money, 
although the Vendee has suffered it to lie dead. Then, to pursue tliat 
principle, must not the Vendor, the legal Owner of the Estate, hy a 
parity of reasonuig, take care of the purchased Estate? He must.^ If 
he has received Rent, he must account for it; if he has suffered Tenants 
to run in arrear, he is responsible for the loss thereby occasioned. 
If Possession of the Estate was given, or any Tender of Possession was 
made to the Defendant, or the Defendant exercised acts of Ownership 
over the premises, that may make a difference. These Facts are not 
now before me. If the Parties wish, they must be inquired into. 



CARPENTER v. SCOTT. 

SuPBKMB Court, Rhods Islani>, 1881. 

[18 R. J. 477.] 

Matteson, J. This is an action of replevin to recover possession of 
a rolling mill, attached by the defendant, a deputy sheriff. On the seven- 
teenth day of November, 1879, the Willets Manufacturing Company 
delivered to John Anthony the mill in question under an agreement, 
purporting to be a lease, by which Anthony was to pay them for the mill 
five hundred dollars, in twenty monthly instalments of twenty-five dol- 
lars each, the first on the dato named and the rest on the seventeenth day 
of each succeeding month, with interest at seven per cent per annum. 
If Anthony failed to make any payment within five days after the date 
specified for such payment, the Willets Manufacturing Company might 
terminate the contract and take immediate possession of the mill. At the 
expiration of the lease, Anthony, having complied with its conditions, 
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rv V A . was to receive a bill of sale of the milL At the date of the delivery of 
^ VCaaA^* \;tllvTi the mill to AathoDj, he was a member of a partnership composed of 
h ill 'Htif A A '^^o™'^ AnthoDjs Thomas J. Lintoa, and himself. The business of the 
/UftMVi^ ^AXU^ partnership was at that Ume, and until the eleventh day of March, 1880, 
UtXjtx/uJ[^ .6 ^^iiAjP^°^^°"^ ^ ^ transacted in the name of John Anthony. The contract 
A r^A. ^ lor the mill, though in his name, was for the benefit of the partnership^ 

^ l^^**f "*^ and the partnership funds were used for tie first payment, and for the 
ihAJt^t>tl4A€u7yt successive payments of the instalments as they became due. On the 
A li ij. f I eleventh day of March, 1880, the partnership, under the name of John 

c . ^xaM pO^MCD Anthony So Co., executed and delivered to theplaintiff a mortgage, signed 
C, /lAlJlA*'^ tiklLAA ^^ ^^ ^^ ^^ partners, and purporting to convey, besides their other 
' 1^ * i> property, the mill in question, *' subject to a certain claim of the W illeU 
^^•TMd ^nvLt/A Manufacturing Company .'^ In July following John Anthonj' withdrew 
k^ I I I from the partnership, and the business after that date was conducted 

•^^ 4 rt under the name of Thomas Anthony & Co. On the twenty-second day 

V^fJljlmJf Jl^ ^vAti ^^ ^^^^9 1881, the last instalment of the rent, or^rice, of the mill was 
f ' i f I paid, and the Willets Manufacturing Company gave a receipted bill^of 
^i^^^^UjLiJfiXUJiJn^ sale of it to Thomas Anthony & Co. This bill of sale named John 
W A^LflWM Li^ %\ '^•'^^^^'^y *® ^® vendee, and acknowledged payment of the price by 
40WW Thomas Anthony & Co., for John Anthony. On the same day the 
Willets Manufacturing Company brought suit against John Anthony 
for an indebtedness of his to them, and delivered the writ to the defend- 
ant for service^ which was made in part by attaching the mill replevied 
in this suit. 

The question raised by the foregoing facts is, whether the mortgage ^ 

to the plaintiff, in so far as it purports to convey the rolling mill, is 

valid as against the attachment of the Willets Manufacturing Company. 

We think it is. Such a transaction as that above described, bj' which 

. ^ . the mill in question passed into the possession of John Anthony, though 

'^^Qi/fCOm in form a lease, is regarded in law as a conditional sale. Goodell v, 

^ \rP r i* il Fairbrother, 12 R. I. 233 ; Currier v. Enapp, 117 Mass. 824 ; Greer v. 

pWl^AW y^ Church & Ca 13 Bush (Ky.), 430, 433, 434. Under it the vendee ao- 

/ i V ^^ quires^ not only the right^of possession and use, but the right to become 

I ni^f^ *^® absolute owner upon complying with the terms of the contract. 

M ^^ C^ These are rights of which no act of the vendor can devest him, and 

^^^^ which, in the absence of any stipulation in the contract restraining him, 

he can transfer by sale, or mortgage. Upon performance of the condi- 
tion of the sale, the title to the property veste in the vendee, or in the 
event that he has sold, or mortgaged it, in his vendee, or mortgagee, 
without further bill of sale. Day v. Basset, 102 Mass. 445, 447 ; Cromp- 
ton V. Pratt, 105 Mass. 255, 258; Currier v. Knapp, 117 Mass. 324, 
325, 326 ; Chace v. Ingalls, 122 Mass. 381, 383. It follows from these 
principles, that immediately on payment of the last instalment of the 
price, the title to the rolling mill vested in John Anthony, or in him and 
his copartners, it is immaterial which, and that, thereupon, the plain- 
tiflTs mortgage became valid, and entitled to priority over the attachment 
P I of the Willete Manufacturing Company subsequently made. 
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The defendant contends that the plaintiff's mortgage is invalid as 
against the attachment, becaase the plaintiff had never taken possession 
of the rolling mill under it. In support of tliis claim he cites Williams 
V. Briggs, 11 B. L 476, and Cook v. Corthell, 11 R I. 482. These cases 
are, however, widely different from the present Thej* do, indeed, hold 
that, at law, a mortgage of personal propeity to be subsequently ac- 
quired conveys no title, unless possession of the property when acquired 
is given to, or taken by, the mortgagee. The^' rest upon the familiar 
maxim, that no one can grant, or charge, that which he does not have. 
At the execution of the mortgages the mortgagors bad no interest what- 
ever in the property, the title to which was involved in these suits. It 
was property which was to come into their possession, and in which 
they were to acquire an interest, in the future, and which might not 
have been in existence, even, when the mortgages were made. In the 
present case, on the contrary, the mortgagors at the making of the mort- 
gage had the possession of the property, with the right to its possession 
and use, and the right to become its absolute owners on complying with 
the conditions of the sale. These rights constituted an actual, present 
interest in the property, which, as we have seen above, is capable of 
transfer by sale or mortgage. 

In accordance with the stipulation of the parties, Judgment is rendered 
for the plaintiff for costs. Judgment for plaintiff far costs. 



LIPPINCOTT V. SCOTT. 
ScFBBMB Court, Pennsylvania, 1901. 

[198 Pa. St, 283.] 

Replevin to recover a soda fountain. . , 

Pkr CnBiAM, January 7, 1901 : The appellant asserts that the prin-jQ^^^ac j(KUjJ^ 
c ipal question for consideration in this case is whether the agreement Jm^jL nKXMA<iA 
forjthe transfer of the soda water fountain was a bailment or a oondi-J ^ ^ jT^jL^ 
tional sale. The jury found by their verdict that it was a bailment K^^^^^. 7/ 
If the verdict was warranted by the evidence and no error was com-mictieCA ^^XXl 
mitted in the Instructions to the Jury, the verdict and the judgment ^^JJa^^uJUdC 
thereon must prevail against the appellant's claim. The written agree- y^^ LaitrvLluJt 
ment of the parties appears on its face as a bailment^ It is clearly ,• ^j^ a X 
within Rowe v. Sharp, 51 Pa. 26, Enlow v. Klein, 79 Pa. 488, Brown * ^[^ (XC^hT 
V. Billington, 163 Pa. 76, and Ditman v. CoUrell, 125 Pa. 606. The^^ (^ ntW^ 
e£Eort of the appellant to make the agreement appear as a conditional 
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sale has no material or •atisfactorj eyidence to support it. As to the 
iDstnictions complained of it is sufficient to say that we hare disoorered 
no error, or anything of an unfair or partial nature in them. 

Judgment affirmtd} 



STRAUSS SADDLEBT CO. v. KINGMAN & CO. 
Court of Appeals, Missoimi, 1890. 
[4S Jtfb. Apf, soe.>] 

BiooSy J. This is an action for goods sold and deliyered, amounting, 
at the contract price, to the sum of five hundred dollars. The cause was 
submitted to the court without a Jury, and the finding and Judgment 
were for the defendant The plaintiff appealed. 

The plaintiff's eyidenoe tended to prove that, for the year 1887, the 
plaintiff and defendant did business with each other under the following 
written agreement, to wit : 

^^ Memorandum agreement made and entered into this second day of 
February, a.d. 1887, by and between Jacob Strauss Saddlery Company 
of St Louis, Missouri, party of the first part, and Kingman & Co. of 
Peoria, Illinois, and of St Louis, Missouri, party of the second part, 
witnesseth : y\ 

<< First, That the psrty of the first part agrees to fhmish the said 
party of the second part with harness of their manufacture at ten (107 
per cent discount from list prices now in force, for the season of 1887, 
and agrees to carry with the said party of the second part, at Peoria, a 
stacfe: amounting at net prices to not over five hundred ($500) dollars. 

'^ Second. The party of the second part is to make report of good's 
S0ld» on or about the first of each month, the net amount to be due and 
payable in ninety days from date of said report; or if cash is remitted 
hy party of the second part three per cent discount will be allowed." 

The plaintiff also introduced evidence tending to prove that, at the 
expiration of the agreement, it was renewed for the year 1888 ; that, 
during the year 1888, the plaintiff delivered to the defendant, in pursu- 
ance of this agreement, goods to the amount of thirty-four hundred and 
four dollars and eighty-four cents ; that, on account of goods so sold, 
the defendant remitted only the sum of twenty-nine hundred and four 
dollars and eighty-four cents ; that, at the close of the year 1888, there 
remained unaccounted for in the hands of the defendant a lot of harness 

1 Accord : Hant v. Wjiiian, 100 Sfaaa. 19S. — Bn. 
* This case is abridged. — £d. 



_•• 



V *) V ♦ 






I ' ;• \ 



4 > 



T 






/ 



it' ' • '. 
/ 






BTBAUSS SADDLEBT CO. t^. KINGMAN k CO. 95 

of the valae of five hundred dollars, which the defendant refosed to 
either pay for or return. 

The defendant admitted the agreement, and it also admitted that , 
during the year 1888^ it had received five hundred dollars' worth of 
goods under it^ for whi ch it h ad r endered no account. As an excuse 
for not returning or paying for the goods the defendant introdu(>e<f evi- 
dence to the effect thal^ during the year 1888, the house in which it was 
doing busine ss was destroyed Jby fire, and that, of the goods received 
under the contract, seven hundred and fiftj'-six dollars* worth was "con- 
sumed ; that the goods were stored in a reasonably safe place/and'th'^ 
^I?. did not occur through the d^efendant's neglect; that, after the"fil%, 
and prior to the institutionof this suit, the dcfendant~paid 16 the platn- 
tiff one hundred and thirty-six dollars and sixty cents, which paid in 
full for all goods received in excess of five hundred dollars. 

Upon this statement of the evidence the defendant, on the one hand, 
denied legal liability to pay for the goods upon two grounds : First. 
That the del ivery was merely for the purposes of a sale to take effect 
lipoUL the happening of a condition. Second. That the defendant held 
thfi_JLPP<^?. ^or the plaintiff on consignment. On the other hand, the 
plaintiff urges that the transaction in reference to the goods was one of 
" 8ale~or1return,'^nd,"a8~ tKe~delfendant neither returned nor paid for 
t he good s at the end of the~year,lts right of action for goods sold and 
deliv ered became^qomplete. 

If the delivery of the goods under the agreement, when viewed in the 
light of the subsequent correspondence between the parties, amounted 
to what. is called a contract of '^ sale or return/' then the title vested 
immediately in the defendant, and the loss must fall on it. Meldrum 
V. Snow, 9 Pick. 441 ; Hilliard on Sales (3d ed.), p. 28, § 8; Crocker v. 
Gullifer, 44 Me. 491 ; Bus well v. Bicknell, 17 Me. 844 ; Dearborn v. 
Tamer, 16 Me. 17; Holbrook v. Armstrong, 10 Me. 81; Jameson 
r. Gregory, 4 Met (Ky.) 863; Moss v. Sweet, 3 £ng. L. & E. R. 811 ; 
Hotchkiss V. Higgins, 52 Conn. 205. Addison in his work on contracts 
thus defines such a sale : ^^ When goods are sold under a contract of 
* sale or return,' the sale is a conditional or defeasible sale. The right 
of property in the goods passes to the purchaser, subject to be devested 
out of him and revested in the vendor by a return of the goods to the 
latter, in accordance with the terms of the contract"' Addison on 
Contracts (8th ed), *991. 

The application of legal rules to the agreement, as interpreted by the 
parties themselves, is somewhat troublesome. Our conclusion is that, 
when the contract expired, it was the duty of the defendant either to 
^ay for or return, without demand, all goods received in excess of the 
value of five hundred dollars. If it failed to do this, it was liable to an 
action. As to such excess the dealings between the parties contem- 
plated a contract of '* sale or return.^' But we are of opinion that this 
rule ought not to be applied to the ''stock of the value of five hundred 
dollars," which the plaintiff agreed to keep with the defendant. As to 
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this, other principles And applicatioD and must govern. It cannot be 
said~tliat the defendant purchased the *' stock ^ with the privilege of 
returning the same at the expiration of the oontract, if unsold. Under 
the agreement the defendant only obtained the optional right to purchase 
it, in the event he found purchasers for the whole, or any part of It. 
The plaintiff was seeking a market for its goods, and, in order to in- 
duce the defendant t o giv e its j>atronage, itjwas agreed that, of the 
goods furnished, Ave hundred dollars* worth was to be considered as 
stock furnished by the plaintiiT/ ' ~~"JuSgfnifS(^CfgtfffML' 

CHICAGO EQUIPlfENT CO. v. MERCHANTS' BANE. 

S0PRBXB CocRT, United Statis, 1889. 

[136 U. S. SSS.^ 

This action was brought by^thellerchants' National Bank of Chicago 
again^ the Chicago Railway Equipment Company, a corporation of 
Wisconsin, upon two written instruments^ one of which is in the words 
and figures following : 

«* $5,000. Chicago, III., January 20, a.d. 1884. 

* < For value received, four months after date, the^Chicago Railway 
Equipment Company promise to pay to the order of the l^orth western 
Manufacturing and Car Company of Stillwater, Minnesota, five thbu« 
sand dollars at First National Bank of Chicago, Illinois, with interest 
thereon at the rate of — per cent per annum from date until paid. 

^* This note is one of a series of twenty-five notes, of even date here- 
with, of the sum of five thousand dollars each, and shall become due and 
payable to the holder on the failure of the maker to pay the principal and 
interest of any one of the notes of said series, and all of said notes are 
given for the purchase price of two hundred and fifty railway Areight 
cars manufactured by the payee hereof and sold by said payee to the 
maker hereof, which cars are numbered from 18,000 to 18,249 inclu- 
sive, and marked on the side thereof with the words and letters Blue 
Line C. Si E. I. R. R. Co. ; and it is agreed by the maker hereof that the 
title of said cars shall remain in the said payee until all the notes of 
said series, both principal and interest, are f\illy paid, all of said notes 
being equally and ratably secured on said cars. 

'' No. 1. Geo. B. Bubrows, Vice-PreHdent,*' 

'* Countersigned by E. D. Bufllngton, Treasurer.'' 

This writing is indorsed: *' Northwestern Manufacturing and Car 
Co., per J. C. Gorman, Treas.** 

1 This c^se it abridged. — So. 

I I 
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Tbe other instniment bean the same date, and is in all respects similar 
to the first one. No qaestion is made as to the genuineness of the sig- 
natures to these instniments of the vice-president and treasurer of the 
defendant, nor as to the plaintiff having paid value for them before ma- 
turity. They were declared upon as n^otiable promissory notes. In 
support of the defence certain evidence was offered that was excluded, 
and the Jury pursuant to the direction of the court returned a verdict in 
favor of the plaintiff for the Aill amount of the two instruments. 25 Fed. 
Bep. 809. 

Mb. Justice Harlan, after stating the case in the opinion of the court 
as above reported, continued : 

Are the writings in suit to be regarded as promissory notes to be 
protected, in the hands of bona fide holders for value, according to the 
rules of general mercantile law as applicable to negotiable instruments, 
or are they anything more than simple contracts subject, in the hands 
of transferees, to such equities and defences as would be available 
between the original parties ? This is the question upon which, it is 
conceded, depends the correctness of the several rulings to which the 
assignments of error refer. 

T urning to the notes h ere in su it, we find every element of a sale and 
transmis sion of ownership, despite the pi*ovi8i6n that £he title to the 
cars should remain in the payee, until all the notes of the series were fhlly 
paid. The notes, upon their face, show they were given for the ''pur* 
chase price" of cars *^ sold'' by tha payee to the maker ancT they are 
^^ secured^' equally and ratably on the cars, in order to prevent the 
holder of one of the notes from obtaining out of the common security a 
pre ference over hold ers of others of the same series. This provision 
placed the parties upon tlie same footing they would have occupied if a 
chattel mortgage, covering all the notes, had been executed by the pur- 
chaser of the cars. If the notes had been in the usual form of promis- 
sory notes, and the maker had g^ven a mortgage back to the payee, 
the title would, technically, have been in the payee until they were 
paid. But they would, in such case, have been negotiable securi- 
ties protected in the hands of tona fide holders for value against 
secret defences, and their immunity from such defences would have 
been communicated to the mortgage itself. In Eenicott v. Supervisors, 
16 Wall. 452, 469, it was said that where a note secured by a mortgage 
is transferred to a bona fide holder for value before maturity, and a bill 
is filed to foreclose the mortgage, no other or further defences are 
allowed against the mortgage than would be allowed were the action 
brought in a court of law upon the note. To the same effect are Car- 
penter V. Longan, 16 Wall. 271, 274. See also Swift v. Smith, 102 U. S. 
442, 444 ; Collins v. Bradbury, 64 Maine, 87; Towne v. Rice, 122 Mass. 
67, 78. 

The agreement that the title should remain in the ^ayee until the 
notes were paid — it being expressly stated that they were given for 
the price of the cars sold by the payee to the maker, and were secured 
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eqaall}' and ratably on the property — is a short form of chattel mort- 
gage. The transaction is, in legal effect^ what it would have been if 
the maker, who* purcfiased~lhe^ cara,_bad given a mortgag e hiu»lf t^ thi* 
payee, securing The^notes on the property until they were all fully paid. 
The agreement, T)y~wHch the vendor retains the title and by wliich the 
notes are secured on the cars, is collateral to the notes, and does not 
affect their negotiability. It does not qualify the promise to pay at the 
time fixed, any more than would be done by an agreement, of the same 
kind, embodi^ in a separate instrument, in the form of a mortgage. 
So far as the notes upon their face show, the payee did not retain pos- 
session of the cars, but possession was delivered to the maker. The 
marks on the cars showed that the}' were to go into the possession of 
the maker, or of its transferee, to be used. The suggestion that the 
maker could not have been comi)elled to pay if the cars had been de- 
stroyed before the maturity of the notes, is without anj* foundation upon 
which to rest. The agreement cannot properly be so construed. The 
cars having been sold and delivered to the maker, the payee had no in- 
terest remaining in them except by way of security for the payment of 
the notes given for the price. The reservation of the title as security 
for such payment was not the reservation of anything in favor of the 
maker, but was for the benefit of the payee and all subsequent holders 
of the paper. The promise of the maker was unconditional. 

JudfftnefU affirmed. 
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O&SP'v. SHUTTER. 

Court of Appeal, 1875. 

[I C. P. D. 47.] 

Appeal from the decision of the Court of Common Pleas, discharging 
a rule to enter a verdict for the defendant. 

The declaration was for conversion of 251 sacks of potatoes. 

Fleas, not guilt}', and that the goods were not the plaintifib' as 
alleged. Issues thereon. 

The facts were as follows. The jplaintiffs had, in January, 1874, 
entered into a contract with Mons. Paresys Loutre, of Merville in 
France, for the purchase from him of potatoes. The contract was con- 
tained in several letters between the purchasers and the vendor. The 
terras ultimately agreed on were as follows, viz. for twenty tons of 
potatoes, at 84 f^. per 1000 kilogrammes, deliverable in the course of 
the current month, free on board of a ship at Dunkirk, payment to be 
by cash against bill of lading signed by the captain. It was also stipu- 
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lated that there should be a part payment of £30 in earnest j>f the bar- 
galn. The plaintiffs paid £30 in part payment, and tEe potatoes were 
shipped by the defendant's agent at Dunkirk under the contract on 
board the ship JBUmde at Dunkirk for London, in sacks sent over for 
the purpose by the plaintiffs. The bill of lading taken by the defend- 
ant's agent madej;he goods deliverable to order. 

The plaintiffs tlierefore refused to honor the vendor's draft with the 
biUof lading attached. One week later the defeidint by order of the 
Tender's agent sold the goods. 

LoBD GAiBNSy 0. In this case it appears, from the Judgments below, 
that the Court of Common Pleas drew the inference of fact that the 
plaintiflii were not in default in refusing to accept the draft for £34 
which was tendered to them for acceptance along with the bill of 
lading. We have been unable to reconcile this finding with the state- 
ments in the case, more particularly with the statement in paragraph 13 
(9), which seems to us to show that the plaintiffs were in default Tak- 
ing this fact, as we understand it, we think that the judgment in favor 
of the plaintiffs is erroneous, and should be reversed. The transactions 
in which merchants shipping goods on the orders of others protect 
themselves by taking a bill of lading, making the goods deliverable to 
the shipper's order, involve property of immense value, and we are 
unwilling to decide more than is required by the particular case. But 
we think this much is clear, that where the shipper takes and keeps m 
his own or his agent's hands a bill of lading in this form to protect 
himself, this is effectual so far as to preserve to him a hold over the 
g oods unt il the bill of lading is handed over on the conditions being 
fulfilled, or at least until the consignee is ready and willing and offers 
to fhlfil these conditions, and demands the bill of lading.' And we 
think that such a hold retained under the bill of lading is not merely a 
right to retain possession till those conditions are fulfilled, but involves 
i n it a power to dispose of the^oods on the vendee's default, so long 
at least as the vendee continues in default. It is not necessary in this 
case to consider what would be the effect of an offer by the plaintiffs to 
accept the draft and pay the money before the sale, for no such offer 
in this case was ever made« Judgment reveraei. ^ 
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MIBABITA V. IMPERIAL OTTOMAN BANK. 

Court of Appeal, 1878. 

[3 Exek. DiV. 164.1] 

Bbamwbll, L. J. This case has been argaed on the footing that 
the law of England or a like law is applicable, and we mast so deal 
with it We mast treat as the governing bai^in between the plain- 
tiff and Phatsea & Co. , the one made at the time it was arranged that 
the payment should be made by a bill at two months, and that the 
vendees should not be entitled to the 600 tons of umber, or bills of 
lad ing of them, until payment of the bill of exchange. No question 
arises as to the defendants' rights ; for it was admitted, and properly 
admitted, that the defendants did wrong in refusing the amount of the 
bill, and selling the umber. On the oUier hand, there is no contract 
between the plaintiff and the defendants. So that in the result the 
case is reduced to this : When the defendants tortionsly dispos ed of t he ^ 
umber, had the plaintiff such a property therein, or right thereto^^ as to ^.H 
entitle him to maintain this action? It is argued that he had not, and 
the reason given isrthat as the uinber was not specific and ascertained, Cl> c\* . f> 
an d as on shipment the shippers took a bill of lading to order, and 
gave an interest in it to Coricji, who transferred it to the defendants, 
no pr operty passed ; and for this a long series of authorities, begin- 
ning ~with Wait v. Baker, 2 Ex. 1, and ending with Ogg v. Shuter. 
1 C. P. D. 47, is cited. It is almost superfluous to saj* that by these 
authorities I am bound, that I pay them unlimited respect, and I may 
add I do so the more readily as I think tlie rule they establish is a bene- 
ficial one. But what is that rule? It is somewhat variously expressed 
as being either that the property remains in the shipper, or that he has 
a Jus disponendi. Undoubtedly he has a property or power which 
enables him to confer a title on a pledgee or vendee, though in breach 
of his contract with the vendor. This appears from Wait v. Baker ; 
Gabarron v, Kreeft, Law Rep. 10 Ex. 274 ; and to some extent tvom 
Ellershaw v. Magniac, 6 Ex. 570. In the first case, Parke, B., ex- 
pressly says that the vendee Baker could under the circumstances 
maintain an action against Lethbridge for having sold the barley to 
Wait. This property or power exists then; and therefore if the 
vendors of the umber had sold it to the defendants this action would 
not be maintainable. But in that case the defendants would have 
acquired a right, while, as I have said, it is admitted that no right in 
them can be relied on. I think it is not necessary to inquire whether 
what the shipper possesses is a property, strictly so called, in the goods, 
or tLJus disponendi^ because I think, whichever it is, the result must l>e 
the same, for the following reasons. That the vendee has an interest in 
the specific goods as soon as they are shipped is plain. By the c^n- 
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tract they are at his risk . If kot or damaged, he niast ^Kearjthe loss. 
If specially good and above tHe.-fi^rage quality which the seller was 
bound to deliver, the benefit is the -Vendee's. If he pays the price, and 
the vendor receives it, not having tralhsiefred the propei-ty, nor created 
any right over it in another, the property ye^ It^ is found in this case 
that as far as intention went the property i^^^ be in the plaintiff on 
shipment . If the plaintiff had paid, and the' defi^dants had accepted 
the amount of the bill of exchange, it caunot be doubted that the prop- 
erty would have vested in the plaintiff. Why? ^pt.b/^any delivery. 
None might have been made; the defendants might •(}^V£r .wrongfully 
withheld the bills of lading. The property would have ve^C^ Jyr virtue 
of the original contract of sale. It follows that it vested oftp'jieoder of 
the price, and that whether the vendor's right was a right of'pifOpdrty 
or a ju8 dispanendi; for whichever it was it was their intention tlntt it 
should cease on the plaintiff's paying the price, and therefore it would 
cease unless meanwhile some title had been conferred on a third per- 
son to something more than the price. This, though wrongful as 
regards the plaintiff, would have been valid. But no such title exists 
here. There is nothing in the authorities inconsistent with this. The 
only case that may be thought to seem so is Wait v. Baker, suprOj 
where, though the vendee tendered the price, he was held to have 
acquired no property. But it is manifest that in that case the vendor 
originally took the bill of lading to order, and kept it in his possession, 
to deal with as he thought fit, and never intended that the property 
should pass until he handed the bill of lading to the vendee on such 
terms as he chose to exact Parke, B., says : ''There is no pi'etence 
for saying that Lethbridge agreed that the property should pass.'' 
*' There was nothing that amounted to an appropriation, in the sense 
of that term, which alone would pass the property." " There was no 
agreement between the two parties that that specific cargo should 
become the property of the defendant/' the vendea Here all the evi- 
dence shows that there was such an agreement The arbitrator says it 
existed in fact at the time of shipment, but the subsequent conduct of 
both parties shows it. What seems decisive is this : t he pla intiff must 
have a right against some one; has he any against Phatsea? Now 
Fhatsea has done nothing~tIiatnEe Lad no right to do, and he has done 
everything he was bound to do, treating the altered agreement as gov- 
erning. No action therefore would lie against him. It must then be the 
defendants who are in the wrong. I think they are, that the prop- 
erty was to pass on payment, and consequent!}' on tender of payment, 
of the bill of exchange ; that the bill of lading was handed to the 
£arnaca Bank to be delivered to the plaintiffs on payment of the bill of 
exchange ; that therefore the plaintiff can maintain this action, and the 
Judgment should be afiSrmed. I would add that I agree with the rea- 
soning of mj' Brother Cleasby in the court below; and I would further 
remark that I believe this is a question which would not have been 
open to the slightest doubt if the action had been brought after the 
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ooming into operation of the Jadicfltqre ' Acts. ConoK, L. J., has 
favored me wiUi a perusal of.bts jadgment, and I entirely agree 
with it 
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VSfi^ON V. STEPHENS. 
Chakckbt, 1722. 

[S p. FTflu. 66.] 



The (Ifiiittiff brought this bill for a specific performance of articles 
entei;^ ldt6 by the defendant's father Stephens, to the plaintiff, for 
Bale;o/:lhe manor of Wheelock in Cheshire for £1,200 and 100 guineas. 

There had arose some difficulty about the title, and the plaintiff in- 
sisting that the same was not good, without an act of Parliament, the 
defendant's father procured an act of Parliament; upon which the 
plaintiff paid part of the moneyi but making default in payment of 
the residue, the defendant's father brought a bill to have the residue 
of the money, or to be discharged of the articles. 

Just before that bill was ready for hearing, the plaintiff and defend- 
ant's father entered into an order by consent, signed by both parties, 
and reciting the articles, by which the plaintiff agreed to pay the 
money by such a day, or in default thereof the articles to be delivered 
up and cancelled, and the defendant's father to hold the premises dis- 
charged of the articles. Then the plaintiff paid £1,000 in part, but 
made default in payment of the residue, and entered into another order 
by consent signed by both parties, whereby a fhrther day was given, 
when, if the money was not paid, the plaintiff agreed to lose all the 
money which he had advanced before, and to lose the benefit of the 
articles, which were to be put into the hands of Mr. Cox the counsel, 
and delivered over to the defendant's father in default of payment, and 
in case of such default, the defendant's fkther to hold the premises dis- 
charged of the articles. 

The plaintiff Vernon, having again made default, now brought this 
Mil to have the purchase completed, on payment of what was due, 
with interest, and to be relieved against these orders. 

LoBD Chakcbixob. Here have been solemn agreements that ought 
not slightly to be got over; but however, if the defendant has his 
money, interest and costSi he will have no reason to complain of having 
suffered ; on the contrary, it would be a very great hardship on the 
plaintiff, to lose all the money which he has paid ; lapse of time in pay- 
ment may be recompensed with interest and costs ; and as to these 
agreements, they were all intended only as a security for payment of 
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the money, which end is answered by the payment of principal, inter- 
est and costs. 

In 1720, when the money was to have been paid, there was a great 
scarcity of money, they in whose hands it was, locking it up ; aleo, at 
that time, the defendant's father was dead, which was the act of God, 
and his executors not acting, it was some time before the defendant 
took out administration with the will annexed of his father, which was 
the default of the party ; so that the plaintiffs payment of the money 
at the exact time was dispensed with. 

Let the plaintiff be relieved upon payment of principal^ interest and 



BUTTON V. SCHBOTEB. 
8UPBKMX Court, Wisoonsut, 1856. 

[5 Wii. 59S.] 

The comp lainant entered into a written contract with the defendant 
for the sale of a certain tract of land. A part of the purchase money 
was paid down, the remainder to be paid in instalments, and when^ 
fullxfaid, a conveyance of the title in fee simple to be made. Some 
of the instalments of purchase money remained unpaid after they had _^ 
become due and payable by the terms of the contract (the vendee being 
i^ possession), and the vendor filed his bill to foreclose or extinguish 
the equity of redemption of the vendee. The Circuit Court made the 
usual decree of foreclosure and sale, as in case of mortgage, and the 
defendant appealed. 

Per Curiam. This is an ordinary case of a contract for the sale and 
conveyance of real estate, part of the purchase money having been 
paid and possession taken, and the title withheld as security for the 
remainder of the purchase money. There is no doubt but that a court 
of equity has Jurisdiction in such cases, as well to relieve the vendor as 
the vendee upon failure to comply. The relation between the parties < 
is analogous to that of equitable mortgagor and mortgagee. The ) ^ 
former 'has an equity of redemption, the latter has the correlative right 
of foreclosure. A court of equity will relieve against forfeiture from 
non-cbinpITance on the part of the vendee, but will enforce performance 
within a reasonable time. 

But as the title did not pass by the contract, but remained in the 
vendor, we think the decree of sale erroneous. The proper decree in 
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sach oases is, that the money due upon the contract be paU wlifittt 
such reasonable time as the court may direct^ or that the vendee be 
foreclosed o f his equity of redemption. 

Decree reversed^ and cause remanded. 



HECKARD V. SAYRE. 
SuPBKMB Court, Ilukois, 1874. 

[S4 lU. 148.] 

Mb. Jcsticb Bbckwith delivered the opinion of the court: 

This is a suit in equity to enforce the specific performance of a 
contract for the sale of a tract of landliTFulton County. 

On the eighteenth day of September^ 1857, the plaintiff in error 
bargained with the defendant in error, to sell him the land for the~sum~ 
^rj|?P^*__ P"^^ hundred^ and five ^fjg dollars were then paid, and two 
notes were given for the residue; one for $494 ^^^ payable on'' or 
before Oct 25, 1857, and the other for $300, payable on or before 
Sept. 1, 1858. 

The contract between the parties provided, that the above notes 
should be paid at maturit}' ; that the time stipulated for their pa3'mcht 
should be regaixied as of the essence of the contract ; and that the hon- 
jAyment of either of the notes when they should become due, should 
be^considered as an avoidance of the vendor's obligation, and as an 
absolute forfeiture of all payments previously made. Tlie note manur- 
ing first was paid at maturity, and a tender of the amount" due upon ILe 
other note was made on the seventh day of September, 1858, six days 
after it fell due. ~ " '" 

The bill alleges a waiver by the vendor of the prompt perfornaance 
of the agreement ; and sets up as an excuse for the vendee's neglect to 
make the last p^'menT at the time requfred, that he was engs^ed in 
the discharge of his official duties as clerk ot the Circuit Court of Fulton 
County. 

There is no evidence of any waiver by the vendor of the stipulation 
in regard to time, and we think the excuse alleged is entirelj' insuffi- 
cient. The term of the court at which the defendant in error was 
required to attend, commenced on the sixth day of July, 1858, and ho 
might have employed some one to transact his business with the plain- 
tiff in error, if it was not convenient to attend to it in person. Such 

^•'■- ^ • / •' .V .:.',,: :r • • '■ . t ^ :/ ^^' CLt f. :>/m r >/'^ ^ v^^ ^^^v ^; • 



J 



\, 












tXr. 











an excase, if allowed, would exempt the clerks of many courts in ^^v^W^^^^ff^/^^^ 
State th>in ever discharging their obligations. ^w^K^vAa^ \!r1!uL 

From the allegations of the bill it appears, that the complainant did k ur i^Lh^ Luikf^iA 
not have the money to make the last payment at the time it became ^} ^^^|;4//) g ^mh^ 
due ; and stipulations like the one in the contract under consideration, ^ --^ — -^-tt * 
would be of little value if they were to be enforced only in cases where (Xjq /^(hi^ajjt U 
parties making them had the money with which they might be dis- 
charged. No rule is more firmly settled than that parties may make 
time of the essence of a contract. In this case the parties have so 
made it, in plain and unambiguous language. 

At^law^the^ defendant in err or has no remedy for a breach of th e / »! . At/f[3l Q-^L ^ ^ 
agreement by reason of his own non-performance, fie was not bin- » /vZ /) i 

dered or prevent edTin the discharge of his obligations by any fraud, ^^*'"*''^^^^/^ 
accident or mistake ; and under such circumstances equity must follow Axcov* 4fi\Q^iL 
the law. A court of equity has no more right than a court of law to j/'^^lyv^^jtAXPift 
dispense with an^^express stipulation of parties in regard to time, in i^Xa ^/vwJlit^ifCA 
(X>n tracts of^this nature, where no fraud, accident, or mistake has ^q "j^x/li . ^ 
intervened. To relieve from the effect of such stipulations, except on ^ Av#/i-^ iL#Ku 
the groands named, would practically deny the right of parties to T^^"^^* 
make them. Such relief would result in great injustice to vendors. 
Usually tlie price of lands in this country is fixed with reference to 
prompt payment; and where they are an article of commerce, it is 
often of the last importance to a vendor to receive his money promptly. 
We have all known men of affluence reduced to penury by neglect in 
making such payments as they became due. A vendor may require 
the payments to be made promptly to enable him to meet his own 
engagements; and for that purpose a stipulation may be inserted in 
the contract that time shall be of its essence. If courts were to allow 
a vendee to neglect to make his payments at the stipulated times, 
where he is not hindered or prevented from so doing by fraud, accident, 
or mistake, the consequences of his negligence would be visited upon 
his vendor. Justice does not require relief fh>m the result of one's 
own negligence. Courts of equity in such cases refdse to interfere ; 
and letfve the parties to their remedies at law, if any they have, for the 
reason that there is no equity requiring such an interposition. 

It was niged in argument that the plaintiff in error might compel the 
payment of the note of the defendant in error, but if he should do so, 
an equitable right to a conveyance of the land would then exist which, 
upon proper application, would be enforced. Equity would not allow 
the plaintiff In error to collect the residue of the purchase money and 
hold the land, bat until he attempts its collection no such equity arises. 

The decree of the court below is reversed, and the cause remanded. 
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BAILET ». HERVET. 

SUFREXK JUDICIAI. COUBT, Ma8BACHU8KTT8, 1888. 

[135 Man. ITS.] 

Tost, against William H. Hervey and Charles TL Pray, copartners 
doing business under tiie firm name of William H. Hervey & Company, 
for the oon^^rsion of certain personal property. The case was sub- 
mitted to the Superior Court, and, after Judgment for the defendants, 
to this court, on appeal, upon an agreed statement of facts. If, upon 
these facts, the plaintiff was entitled to maintain his action, Judgment 
was to be entered for him in the sum of $100 and costs; otherwise, 
judgment for the defendants. 

C. Allen, J. Bjr^the terms of the written agreement, theglaintiff 
was bound at all events to pay to the defendants the full amount at 
which the goods were valued, and upon such payment the title was to 
vest in him. This payment, therefore, constitutes the agreed price 
of the goods, and it is a misnomer to call it rent The defendants 
would have no right to exact payment in full of the money, and also 
to reclaim the goods. When the plaintiff discontinued his payments 
on account, what was the legal position of the defendants? It it be . 
assumed that they might, at their option, either reclaim the goods as 
their own property^ without any obligation to account for tlieir proceeds 
or value to the plaintiff, or that they might collect the price in full, it 
is plain that they were not entitled to do both. They could not treat 
the transaction as a valid sale and an invalid one at the same time. 
If they reclaimed their property, it must be on the ground that they 
elected to treat the transaction as no sale. If they brought an action 
for the price, they would thereby afSrm it as a sale. Two inconsistent 
courses being open to them, they must elect which they would pursue ; 
and, electing one, they are debarred fh>m the other. Reclaiming the 
goods would show an election to f or^^ the right to recover the price. 
But, instead of reclaiming the goods in the first instance, they bronght 
an action against Bailey for the price, made an attachment ofhis prop- 
erty by trustee process, entered their action' in couri^ *^°?l."hc waii 
defaulted. They were thereupon entitled to Judgment against him. 
Under this state of things, the action was continued to a later term 
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of ooart, and after the lapse of seyeral monthS; and after ths oommenoe- 
ment of the second aabseqaent term of oourti the defendants, without 
discontinuing their action, or giving any notice to Bailey of an intention 
to abandon that remedy, took possession of the goods ; and, after this 
had been done, they proceeded in their action to judgment, and took 
out execution, upon which they collected a small sum from the trustee. 
They had thus made a decisive election to treat the transaction as a 
sale, before reclaiming the goods; and, under such an election, t he 
title passed to Bailey. Butler v, Hildreth, 5 Met 49; Arnold v. 
Richmond Iron Works, 1 Gray, 4S4, 440 ; Heryford v. Davis, 102 U. S. 
235, 246. 

For these reasons, a minority of the court is of opinion that there 
must be Judgment far the plaintiff.^ 



SAWYER V. PRINGLE. 

Chancbrt Division, Ontario, 1890. 

[80 Ontario, 111.] 

« 

This action was brought by the members of the firm of L. D. Sawyer 
& Co., formerl}' carrying on business as manufacturers of agricultural 
instruments, against Alva N. Pringle, a thresherman and farmer, to re- 
cover the balance due in respect of certain promissory notes given by 
him for the purchase money of a traction en^ne and separator sold to 
hluTBy the plaintl7sj| under and in pursuant of a written agreement ^ 
dat«|A£riL25, 1888. 

The price under the agreement was to be $1,600, secured by prom- 
issory notes, which were to be signed and sent to the plaintiffs within 
ten da3's after the machines were started, and were the notes now being 
sued on. 

The agreement contained a clause^, whereby it was provided thftjt th.e. _ 
property in the machines should not^pass to the defendant till payment 
in fUll, and that the plaintiffs might resume possession on default of 

^ Parke Co. v. White Riyer Co., 101 CaL 87; Crompton v. Beach, 62 Conn. 25; 
Smith 9. Gilmore, 7 D. 0. App. 192; Richards v. Schreiber, 98 Iowa, 442; Bntton v. 
Trader, 75 Mich. 295 ; Alden o. Dyer, 92 Minn. 134, accord. Jonee o. Snider, 99 Ga. 
276; Dede rjck p. Wolfe . 6S Miss. 500; Campbell Press Co. v. Rockaway Pab. Co., 56 
N. J. L. 676, O0filni. — £iK 
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payment when the whole payment should become doe, and also on other 
good cause, and other provisions not necessary to be mentioned here. 

Default having occurred in pa3'ment of the first of the noteSs the 
plaintiffs resumed possession of the machineSi and sold them at anctionj 
realizing $1,027.80 at such sale. 

The plaintiff now claimed the balance alleged to be due on the notes 
after giving credit for this sum. 

Armoue, C. J. There is no permission in this order that the 
plaintiffs may, after resuming possession, sell the machine and recover 
from the defendant the difference between the price of the machine and 
the price at which it was sold after they resumed possession of it. 

The plaintiffs by resuming possession and afterwards selling the 
machine^disentitled themselves to sue either upon the ordefor upon the 
notes mentioned therein : Lamond v. Davall, 9 Q. "B. '1U9U; Uine trf 
Roberts, 48 Conn. 267 ; Loomis v. Bragg, 50 Conn. 228 ; Third National 
Bank v. Armstrong, 25 Minn. 530 ; Minneapolis Harvester Works v. 
Hally, 27 Minn. 495. 

In my opinion the action must be dismissed with costs. 



TANNEB & DeLANEY ENGINE CO. v. HALL. 

SuFBKMK Court, Alabama, 1889. 

[89 Ala, srs.] 

Stone, C. J. The notes sued on were given as purchase-money for 
an engine, mill and fixtures, which were delivered to the purchasers. 
In the body of the notes, it was " agreed that the ownership and title 
of the said machinery remains in said Tanner ^ DeLaney Engine Com- 
pany until this note is paid.*' Plaintiff sued out an attachment against 
Hall & Mobley, the apparent makers of the notes, and had it levied on 
the engine, mill and machinery, as the property of Hall & Mobley. 
This was in the State of Florida, where the machioer}* was situated. 
Under this proceeding, the property was sold, and the plaintiff became 
the purchaser at something less than five hundred dollars. There was 
proof tending to show that the engine and machinery were worth more 
than they sold for, and the plaintiff subsequently sold them at a price 
considerably above the sum for which he purchased them at the attach- 
ment sale. The main question of contest in this case is, whether the 
makers of the notes are entitled to a credit for the increased price Ob-* 
tained by plaintiff, in the re-sale of the engine, mill and fixtures. 
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The retention of title by the seller is a daase of the contract inserted 
f or his b enefit. It is, at most, a form of s^urity for the payment of 
the purchase-money. It is not absolute ownership; for payment of the 
debt, or tender within a reasonable time, kept good, would devest the 
seller's title. Sq^far as the rights of the purchasers were concerned, 
t hey were the owners of the property^ subject only to the right and 
option of the seller to assert his reserved title, and the security it 
afforded. He alone could assert this, and he had the equal r ight t o 
waive it, and treat his claim as an ordinary debt of the purchasers. 
And in the exercise of this option, he was entirely independent of any 
control or wish the purchasers could assert or make known. — Wool- 
ridge V. Holmes, 78 Ala. 568, and authorities collated ; Summer v. 
Wood, 77 Ala. 189. 

The attachment in Florida, and sale under it^ were an el ection to 
treat the property as belonging to the purchasers, and not to assert the 
title and lien reserved in the seller. If a stranger had purchased at that 
sale, there can be no question that he would have acquired a good iiiXe^ 
and the Tanner & DeLaney Engine Company would have been estopped 
from asserting its lien, or reserved ownership. The plaintiff had an 
equal right to purchase, and acquired an equidly good title by its pur- 
chase. The defendant was not entitled to the increase of price realized 
on the re-sale, any more than he would have been required to suffer the 
Ic^, if the property had been destroyed subsequent to the sale, or 
could not have been re-sold except at a loss^ This rule^ however, ap- 
plies only to personal property, the title to which may pass without 
writingl' A different rule obtains when title to real estate is retained as 
security. Powell v. Williams, 14 Ala. 476. 

Several charges of the court are in conflict with the views expressed 
above. JBeoer&ed and remanded, 

f r \-t>utu t^nu*^ 4J^^£(JL^. CCxa'^ra:>v. »v. '^CLtU at<o^'^^-^<^< cT^^c.j, >r ^ >^Ui 
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BBID6F0BD v. CROCKER. 
Court of Appeals, New roRS, 1876. 
[60 N. Y. «S7.] 

This was an action, among other things, agon_a check dra wn by 
defendants' firm^ an d tra nsferred to plaintiff by the payee, upon a con* 
uiftct for the sale, by the former, to GTavih & Kelly, of 500 head^ of 
cattle. The check was given to Gavin to purchase cattle for de-~ 
fendants. The trial court held tiiat, undeFthe circumstances, plaintiff 
could not recover, unless, upon proof^ that defendants assented to iEe 
use made of the check ; and submitted this question to the Jury. The 
court here held, that the evidence was sufficient to warrant such 
submission. 

Gavin & Kelly received all of the catUe, except 126 head; they^ 
paid jflaintiff, including^ the check, more than sufficient to pay for tlie_ 
cattle delivered. Plaintiff claimed damages for the refusal to receive 
the residue, and Uie court held they were entitled, as damages, to the , 
difference between the market*value, at the time Gavin was to receive 
them, and the contract-price. It appeared that plaintiff, after holding 
them until spring, sold them at an enhanced price. Defendants claimed 
the benefit of the sale. Sdd^ that the ruling of the court was correct ; 
that plaintiff had the election either to tender the cattle and recover the 
contract price, or to keep the cattle as his own, and recover his dam- 
ages, to be determined in accordance with the rulings of the court 
(Dustan v. Andrews, 10 Bosw. 130, questioned) ; and that it mattered 
not, and could not be taken into consideration what plaintiff received 
upon a subsequent sale of the cattle ; if the cattle rose in the market, 
after the failure to perform, the plaintiff, not the defendants, was 
entitled to the benefit of the enhanced value. ^ 

1 See also Warren v. BacknuDSter, 24 N. H. 336 ; Strickland v. McCnlloch, S N. S. 
Wales, 324. — £d. 
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DUKE V. BHACKLEFORD. Ill 



DUKE if. SHACELEFORD. 

SUPRBMX COITBT, MISSISSIPPI, 1879. 
[56 Mis$. 55S.] 

Erbob to the CSrcait Goart of Yalobusha County. 

Hon. J. W. G. Watsok, Jadge. 

On December 7, 1876, W, G. ShacUefojrd.itf>ld_toJMai7 G. Dell^^^ 
an engine, boiler, saw, and gearing, for $725, of which t^OO was paid 
cash, and for the balance the following note given : 

^^$225. On or before the Ist day of January, 1878, I promise to 
pay W. C. Shackleford, or bearer, two hundred and twenty-five dollars, 
bearing 10 per cent interest after maturity; being balance due on 
engine, boiler, cut-off saw, and gearing sold me this day by the said 
W. G. Shackleford ; title to said machinery being retained by the said 
Sb^kleford until^the amount is paid in fhll. 

^* It is expressly understood that said machinery is to be moved and 
put up near Gamer^s Station, on the M. Sn T. R. R. 

^* Mabt G. Dellaeutb. 

" Goffbbyillb, Miss., Deer. 7, 1876.^ 

« The machinery was put up at Gamer's Station. The note was not 
paid at maturity ; and Shackleford, withpotienderingthe $50(Xy.b r o ogbt 
replevin for the property. The land on which the saw-mill stood was 
sold to the Dukes before the suit was brought, who purchased with 
notice of Shackleford's rights, and so the suit was against them ; and 
they bring up the case from a judgment for tlie recovery of the 
machinery. 

Chalmbbs, J., delivered the opinion of the court 

By the terms of the written contract, the title of the property re- 
mained in the vendor until payment in fhll of the note given for the 
deferred payment. The effect of the contract, therefore, was to leave 
the right of property in the seller, and to give the right of possession, 
until default made in payment, to the purchaser. Coupled with this 
right of possession was also the right in the purchaser to obtain title 
by payment of the price. But the period of payment having arrived, 
and default having been made, his right of possession terminated, and 
the vendor, who had all the while remained owner, became entitled to 
reclaim the custody of his property. In order to assert this right, it 
was only necessary for him to make demand for the restoration of the 
property or payment of the price ; and this he did. It was not neces- 
sary that he should pay back, or tender, the money received as the 
cash payment This is only necessary in cases of disaffirmance and 
rescission of a sale on condition subsequent But this was a sale on 
condition precedent ; that is, there was to be no sale, properly so called, 
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•■i\ a ina ;kL ^ ^o change of title, until the full price should be paid ; and the law an- 
nexes to such a sale a right in the seller to recover possession of his 
>)^^;ri t^£u.^vit'i>property upon default made, even against subsequent bona fide pnr- 
V '< A ' M ( t I ( chasers for value without notice. In reclaiming his property, therefore, 

the seller is not rescinding the contract, but is enforcing it ; and hence 
^ r ^c^^/iv (r^v'^ there is no obligation to tender back an3'thing. He is simply assert- 
ing his legal rights, in strict accordance with the express stipulations 
: ; .\ t ^ i\ x ^ oi the contract. What rights, if any, the vendee in such a contract 
' )\ nf^ght have in a court of chancery is not before us. Ketchum & Cum- 
'Ci y * "mings v. Brennan, 53 Miss. 597 ; Story on Sales (3d ed.)i sect. 313, 
u ' '. (Tt r^ ' r ^ ^ <^nd note 2 ; Benj. on Sales (Perkins's ed.), sect. 320, and note ; Baker 

V. Hall, 15 Ind. 277 ; Dunbar v. Bawles, 18 Ind. 225 ; Sumner v. Mc- 

' ^ ' Farlan, 15 Ean. 600 ; Zoutchman v. Roberts, 109 Mass. 53 ; Sage v. 

I' r >| Sleutz, 23 Ohio, 1 ; Little v. Paige, 44 Mo. 412 ; Duncan v. Stone, 45 

X C^ i^a -^ Vt. 118 ; Davis v. Emery, 11 N. H. 230 ; Bauendahl v. Horr, 7 BUtchf. 

!\lu /< :uf '-^^ ^ ^*^' ^^^ ^' Bolton, 4'vt 558. 

< ^ The cases specially cited are all cases where partial payments had 

•).' .^>'= 'VI ^''^' been made. 
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\ U- In the opinion in Ketchum dc Cummings v. Brennan, 53 Miss. 596- 
"^ ^ ' ' ^ ^^^ .^ ^^ ^^.^ ^^^^ .^ ^ ^^^^^ 111^^ ^1^1^ ^^^ Q^Qg^ Y^ ^ precedent re- 



f M/w (/> /«'( ^scission, and tender back of the money received. In that case there 

had l)een such tender, and the question was, whether it was necessary 
. < , • J *' >'^^ to bring the money into court, so as to make it a continuous tender. It 
i f \ \ was properly answered in the negative. Our attention was not called 

jt K ^ V( iW ^^to the question whether any tender at all was necessary, and we were 
'- Ai i'i '' ' ' \ ™^^^ ^y ^^^ concession on both sides that it was ; and to some ex- 
tent also, by the broadness of the statement made b}- Judge Story, in 
. i . ii\ . ;\,' his work on Sales, sect 457 a, that in conditional sales the vendor cau- 
I ; / ,not recover his property, upon failure of the vendee to perform the 
: ' . A V o u TOndition, ^' until he had made demand for the performance of the con- 
dition, and rescinded the contract** Of course, in order to rescind the 
\ i^^;4^ <c I \ contract he must tender back what he has received ; but the language 

.. ^ Ci M ^ ''" ^ applicable only to sales on conditions subsequent, and not to those 
.1 c]^ M ' i^b®^' ^y ^^® terms of the contract, no title is to pass until the per- 
'' * ^ ^ formance of the condition. The agreement of the parties shows that 

the property, as between them, was to remain personalty-, though 
annexed to tlie freehold. Affirmed.^ 

1 See generally WUliBton's Casee on Sties (2d edition), pp. 517-563. — Eo. 
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SacnoN L — The Seoubitt. 



A* Extent of the Lien. 

SEABOUBNE v. POWELL, AUSTIN ahd MACKLEY. 

Chakcxbt, 1686. 
[« Vem. 11.] 

Thomas Cowls demises houses and groands in Chick-lane, in 1674, 
for a lo ng term to build upon ; which term came by assignment to the 
defendant Austin and her husband, which thej believed to be a good 
title, and borrowed JClOO ofthe defendant Sfackley^slnf^, upoiTa inbrt^ 
g^ge of It, for which the~ plaintiffs became bound. That the defendant 
Austin's husband^nlne years sTnce ran away for debt, and they thinking 
their title good, had borrowed, and built upon the ground with it, and 
but £15 of Kerrington's money was that way emploj'ed. Seven 3'ear8 
after her husband's going away, the defendant Austin found her title 
not good, the real title being in one Haynes ; and he compassionating 
her case, for ten guineas fine, leased the premises for a long term, at 
four pounds yearly rent, in trust for her to the defendant Powell et al., 
and she had instigated Macklej' to sue the plaintiff upon the bond for 
the mortgage-money. 

The plaintiff's bill was, that though the mortgage might not in strict- 
ness of law be good, yet the estate granted by Haynes was, in regard 
of the moneys laid out in building upon the other title, and that the es- 
tate mortgaged was of better value than the mortgage, besides what 
was reserved to be paid to Haynes ; and that the mortgagee had there- 
fore a plain equit}', to have the benefit of that title, which was but a 
graft into that stock from which he derived ; and that the defendant 
Alice had since the taking of that estate (and so it appeared on proof) 
paid the interest to the mortgagee ; and that therefore the plaintiffs 
being but sureties in the bond had an equity to have the benefit of ttie 
mortgage, and of that new acquired title, to save them harmless against 
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the bond; or else the trastees oaght to be decreed to make a new mort- 
gage to the mortgagee ; and he to forbear suing upon the bond. 

Tbb Mastbr of the Bolls in this case, did look upon the estate 
made by Hajnes to be as a graft into the old stock, and the benefit of it 
above £4 per annum reserved to Hajmes did arise in consideration of 
the former title ; and therefore did decree the trostoes to make a new 
mortgage to the mortgagee. ^ y 3 ^ ,^^^^^^ ^^ ^ 
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LEIGH V. BURNETT. , J^ ^ ' 

Chavcxbt, 1885. 
[S9 C%. D. SSI.] 

Ok the IQth of November, 1868, the equity of redemption of a lease- 
hold house in South Street, Chichester, was assigned to W. H. Newman. 
The lease_was then subject to a mortgage, which afterwards became 
vested in R. Ingram and C. E. Dawkins, two of the defendants to this ~ 
action. The lease had been granted on the 2d of Hay, 1853, by the 
Dean and Chapter of Chichester, in consideration of the surrender of a 
former lease and of the payment of a fine, to WiUiam Skelton, for the 
term of thirty' years from the 29th of September, 1851. It had been 
the custom of the Dean and Chapter to renew the leases of their prop- 
erty, but the lease contained no covenant for renewal The reversion 
in fee became afterwards vested in the Ecclesiastical Commissioners, 
who would not renew the lease. In the j'ear 1880 Newman was nego- 
tiating with the Commissioners for the purchase of the reversion in fee, 
and on the 20th of October, 1880, he borrowed £300 ft'om the plaintiff 
Jessie Emma Leigh, the wife of the plaintiff Thomas Leigh, giving her 
a memorandum in writing which stated that the £300 was to be secured 
b}^ a mortgage ftom him to her of the house in South Street, so soon 
as he had completed ** the enfranchisement of the said property from 
the Ecclesiastical Commissioners," and that, meanwhile, he had de|)os- 
ited in her hands his title-deeds of some property at Lyndhurst. Mrs. 
Leigh, when she advanced the £300, had no notice of the mortgage of 
the leasehold Interest to the defendants Ingram and Dawkins. New- 
man afterwards concluded an agreement with the Commissioners for 
the purchase of the reversion, but the conveyance to him was not exe- 
cut ed unt il December, 1881. 
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V. Oi . /I ^'^ LEIGH V. BTONETt * ' 116 C . 

On the 25th of Jannar}\^882, Newman w^ fi<^jq(^^fifitiv^ ft hanlrmpt. , 
The plaintiffs claimed a declaration that they were entitled to an eqai- '^ ^ ^XUxi - 
table charge for~t^e i300~oii the house in South Street, and that the ^vUz-ll Jt Ci 
mortgage"mTght ^ enforced by foreclosure or sale. The defendant . 
Furnett was the trustee in bankruptcy of Newman. k.Li.LLUuL !v 

Pearson, J. Newman entered in the negotiation with the Ecclesias- / c ( , { ^ 
»1 Commissioners as beinsr the de facto lessee of the oroDertv. and. ^^ UY • ,v / V- 
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tical Commissioners as being the de facto lessee of the property, and, 

while the negotiation was in pn^ress, he borrowed £300 from the plain- 

tiff, and gave her a charge for it on the property, which was to be con- ' ^' « v 'V^ ^^* - 

yeyed to her so soon as the n^otiation with the Commissioners should ^ / - i^ 

be completed. In December, 1881, it was completed, and the property , ^ J 

was conveyed to him in fee simple by the Commissioners, and he paid j j- I p Q 

the purchase-money for it- The question is, wh at is the po sition of the^ ^niAi..^ <^l <^- ' 

plaintiff nnder her memorandum of chaise as regards the prior mortga- jtifU x] ;f /P; i e 

g&es of thele ascT? ' Is the plaintiff' enlfOed", not to priority over those )i^f ' -s- 

mortgagees, but to the benefit of a charge in respect of the amount ^w ^O <.4.«if ^'. 

which Newman paid for the purchase of tlie reversion. It has been Cji i^Cur^f . 6i 

argued that, as Newman was not the original mortgagor of the lease, i 

and was under no obligation to renew the lease or to purchase the re- \ i m * < * > -' t '^ 

version, he was entitled as against the mortgagees of the lease to a lien , . . ' , k ^f. I ''.. 

on the property for ttie purchase-money, and that what he mortgaged 

to the plaintiff was any interest which he might have in the property \^k q -Kjia^i c 

when he should have completed the purchase of it, and that, oonse- ' 
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qnently, that lien passed to the plaintiff, and the mortgagees of the lease h 

are not entitled to the benefit of the purchase without satisfying the i ^^^i i cit- ^ /. 

lien. To my mind there is a grievous fallacy in this argument. I^an / f 

onlx treat Newman as a mortgagor of the lease, and in that character " ''^' ^ * 
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he could hold the reversion onlj' on the same terms as he would have ^/ 

held a renewed lease of the propertj*. The doctrine of this court hsis '1^ ^ ' ' ' ' '^ 



^^ 



always been that the mortgagor of a renewable lease can hold a renewed ./ ^ii^jcjj. ', 
)\^^<K /L lease only subject to the mortgage. The. case of Rakestraw v. Brewer < 

^ is an illustration of this doctrine. There the mortgagee of a renewable ( \ ; f 
term procured from the original landlord a new term to commence tVom 
the expiration of the old one, and it was held that the new term was ' 'T{/' 

subject to the old equity of redemption. If Newman himself were here ^ ^ , . . ^ / ' 
he would be entitled to redeem the reversion on paying off the mort- ^ ''.' ^ i . 
gages, but he would not be entitled to say to the mortgagees of the )i^'((^ >-- '-/^ - 
lease, I bought the property for your benefit, and you can only have it/> . , ^, ^ . *, ' ];; 



. ^ * 



on paying me the purchase-money which I gave for it I cannot under- 
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Stand how any one who claims through Newman can be in any better t fuv-t/)' ' "^ 
position than he would have been. It is impossible for the plaintiff to «' " 
say that, in respect of the purchase-money paid by Newman, she is en- ^ / "^ 
titled to priority over the mortgagees of the lease. I can conceive that . t /^ <. '. ^ ' 
she might be able to establish such a claim if she had advanced the 
money to buy the reversion, but that would be because she had no in- 
terest in the property through Newman, but was giving up a purchase 
on the terms of being repaid what she had given for it As it is, she 
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has only a derivatiTe title throogh Newman, and he ooald not hare 
maintained aach a daim against the mortgagees of the lease. 



Ez PAsn SAMUEL BISDEE. 

BAKEaUPTCT, 1840. 
[1 M.D.i'IM Q. SS3.] 

Thts was the petition of an eqaitahle mortgagee* for a sale of the 
property oomprised in liis security, and for leave to prove forihe 
deficiency. The bankrupt, in August, 1881, borrowed of the petitioner 
and one Mr. W. Bisdee, £1,800 ; and, as a security, gave them a bond, 
and deposited with them cerUun deeds mentioned in a schedule annexed 
tp the bond. S ome of these deeds related to property called the Steep 
Holmes, others to two undivided third parts in certain lands in the 
parishes of Blagdon and Butoombe in the county of Somerset, and 
another depo sited deed was the conveyance to the bankrupt of the 
e quitv of r edemption in other lands in the parish of Blagdon, suBJect 
to two mortgages, one for £50, dated May 15, 1817, and the other 
for £150, dated April 2, 1812. 

Sir J. Cross. With regard to the property in the parish of Blagdon, _ 
th e ban krupt purchased the estate in fee simple, subject to certain 
mortgages ; and before the mortgages were paid off, he deposited bi8_ 
title-deeds with the petitioner, as a security for money advanced ; and 
afterwards he paid off the mortgages. I am of opinion, that the petl^ 
tioner is entitled to the full benefit of his security upon the lands, 
which are comprised in the deposited documents, exonerated (as those 
lands now are) from the prior encumbrance. With regard to the 
premises which were taken in lieu of the undivided shares jn the 
estates at Butcombe and Blagdon, and for which the sum of £100 
was taken for equality of partition, it seems clear, that the petitioner 
is entitled to the benefit of his security as to these premises alsa 
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BROWN V. STEWART. 
Cbamocbt, Martlakd, 1847. 



' r ^ * Bill by mortgagee. y 

MoAi A< Vm 4<f>vi<u<rHB Chancbllob. The allq^ations in the bill, upon which the third, ^ '^U ^ ^ iro cue 
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^ . . ^ ^' and fourth exceptions are founded, relate to the application and present "^^jj^ ^ cw >^ 

•^^^ J " petition of _Uie money for which the mor^aged slaves were soliTt 

was certainly material to trace this money, and discoyer where it is~de- ^'''\ ct d a ixU' 
p<)sited, as otherwise it could not be applied at the proper time, to the L^ ^^ V ^ / ' 
paym ent o f the claim of~the complaTnant, should such payment bere- ^ ' ^ 
after be decreed. The right of the complainant to have such applica- ^ ' ^^^ '* r c < t \ 
tion made, defends upon whether the money alleged to be in the bank, oJ^Uk* [. / < ' 
arose Jrqm the sales of the slaves, or other property included in the , ; , ^ { 

mortgage. The bill so alleges, but the answer instead of admitting or \' ''' ' 

denying th is allegation, by which the money in bank could be identi- tt ^^^' ^ < 
fled with that which the defendant received from the sales of the slaves, { . 
which he confesses he sold, states that he applied the money to his, the 
defendant' s own use. Now this identity of the money in bank, is an 
important fact, for upon it depends the right of the complainant, to *}\\\f(i 
have it appropriated specifically to the payment of his claim, the prin* 
ciple being, that when^ mortg^ed prope rty is turn ed into money, the 
mortgagee has a right to have it applied to the payment of his claim ; 
his rights re maining unaltered by the conversion of the property into 
moni^ Sslof V. Miller, '2 Paige, 68. 

For these reasons, I am of opinion, that the injunction must be con* 
tinned, and shall so order. 
[No appeal was taken fh>m this order.] ^ ^ 

B. After Acquired Property. 
DAVENPORT v. SHANTS. 

SUPBBME COUBT, YeBMONT, 1871. 
[43 Vt, 546.] 

PfcTinoN for foreclosure of a mortgage. The petition sets forth a 
mortgage, executed by John G. Shants & Co., to the petitioner, 
October 13, 1866, of a mill and factory and tannery in Searsburg, 
with 200 acres of land, and three dwelling-houses thereon* *^ And 

^ Onljr one point is printed. — Ed. 
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also the factoxy, then in process of erection on the site of said Sears- 
burg tannery, with fhe~ saw-mill, water-wheels, and all the machineiy 
and shading in sud factory," to secare a note of $1,000. The petition 
then sets forth the execution by Shants A Co., and the purchase by 
the petitioner, of another mortgage on the same premises, except the 
machinery, and also sets forth that the defendants, other than Shants 
& Co., claim an interest in said property. 

Peck, J. The bill having been taken as confessed as to all the 
defendants except Henry 6. Root, and he alone defending, the only 
question is as to the right of the orator, under his mortgage from 
Shants & Co., to that portion of the property sold conditionally by 
Root to the said mortgagors. 

The bill, and answer of Root, in connection with the written stipu- 
lation of the parties on file, leave no dispute as to the material facts 
in the case, and no time need be spent in repeating the facts thus 
agreed. 

It must be rq^rded as settled as a general rule in this State, that 
a party may sell and deliver personal property, under a condition that 
it shall remain the property of the vendor until the price is paid ; and 
that under such contract, the title will remain in the vendor until the 
condition is complied with, both as between the vendor and such 
conditional vendee, and also as between the original vendor and a 
bonajide purchaser without notice from such conditional vendee. The 
only question is whether the facts of this case take it out of the general 
rule. 

The proposition of the counsel of the defendant Root is, thatjthe 
whole property sold conditionally by Root to Shants & Co. was 
personal property as well after as before the sale, and cannot properly 
be claimed as fixtures or as j>art3 of the realtj*. But we think as 
between mortgagor and mortgagee, if the title of the mortgagor were 
absolute, the defendant's proposition is not correct ; and that under 
the recent decisions in this State, on being put in place in the mill and 
factor}', as shown in this case, it became so far annexed to the realty 
as to pass under a mortgage of the real estate. But still the question 
remains as between the mortgagee unrler his mortgage, and the original 
owner under his conditional sale to the mortgagor, which has the 
paramount right 

First, as to that portion of the property which had been put in place 
in the mill and factory b}* the mortgagors after they thus purchased ' 
it of Root, and which was in the building and thus annexed at the 
time the orator took his mortgage : As to this propert}*, the orator, as 
it appears, having advanced his money and taken his mortgage in good ~" 
faith, without notice of any lien or encumbrance upon it, and from 
its condition, having reason to suppose that the mortgagors* title to 
this property in question was the same as his title to the realty, to 
which it was annexed, and of which it was apparently parcel, seems 
to have a strong equity in his favor. While on the other hand the 
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defendant Boot, the unpaid vendor, who endeavored to secure himself, 
by stipulation in the sale that he should hold the title till paid, ought 
not to be deprived of this security without some substantial reason. 
But the d efendant Bopt must have understood, when he sold the 
propert}' to Shants & Co., that tbey intended to put the property to 
use in ad vanc e of the payment of the price^; and from the kind and 
nature of the propertj^ he must have expected that in its use it neces- 
sarily must be annexed to the realt}', substantially in the manner in 
which it was, and thereby become apparently parcel of the realty. 
What he knew or had reason to suppose and did suppose was to be 
done with the property, he must be taken to have consented to, as he 
did not object Boot therefore having, by implication at least, if not 
e xpressly , consented that the property might be incorporated with the 
realty of Shants & Co. in the manner it was, and they thereby become 
clothed with the apparent title as incident to their record title to the 
real estate, whereby the mortgagee was misled and induced to part 
with his money on ~the' credit of the property, the equity of the mort- 
g agee is paramount to that of the conditional vendor. Justice and 
equity, as well as sound policjs require this limit to the rights of a 
conditional vendor as between him and an innocent purchaser or 
mortgagee of real estate without notice, who advances his money on 
the faith of a perfect title. 

But as to that portion of the_property jnentioned in the answer of 
the defendant Boot and in the agreed statement of facts on file, which 
had not been placed in the mill or factory at the time of the execution 
of the mortgage to the orator, but was in the yard and put in place 
in the factory or mill afterwards, the right of the defendant Boot is 
paramount to the right of the orator. That, not having been annexed 
to the realty at the date of the mortgage, would not pass as incident 
to the realty; and the mortgage did not devest Root of his title. It 
having been placed in the building by the mortgagors after the exe- 
cution of the mortgage, the mortgagee might hold it as against them, 
b ut not as sygainst Boot, the conditional vendor. As to this portion 
of the property the mortgagee was not misled, and advanced nothing \ 
on the faith of it. ' 

The decree of the Conrt of Chancery is reversed, and cause remanded 
for a decree of foreclosure for orator against all the defendants as to ( 
all the property except that defendant Boot have a right to that portion 
of the property, or the value thereof, not in place in the fkctory or mill | 
at the time of the execution of the mortgage to the orator, but put in 
afterwards, — the orator having his election to pay to Boot the value I 
of it, or have it excepted in the decree so far as Boot is concerned, 
with liberty to Boot to remove it within such reasonable time as the ' 
Court of Chano«y dudl fix for that purpow. ^.j^^^j-j^f, ' 
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Iv u HABTFOBT HEMATITE IBON AND STEEL 

COMPANY. 

Cbajickbt, 1891. 
[1899i 1 Ck. 415.] 

NoBTH, J. (after sUttng the proTisions of fbe oontrmct of the Sd 
of Jaly, 1889, oontinQed) : — 

Bat for the speoial provisione of this agreementi the property in 
the machinery would have passed to the parchasers when it was erected. 
Bat there is in the agreement a dear and distinct stipulation that, 
nntil it has been paid for, the machinery is to remain the properiy of 
the Tenders. In my opinion, as between the parties to that agreement, 
there is nothing in law to prevent that stipulation from taking effect 
Tlie^aryport Company ha d previously e xecuted a mortgage of their 
ooUiery to the plaintiff's, and ibe mortgage deed prbvidi^ that, noi' ^ 
only the existing machinery and chattels, but also all the machinery 
and chattels to be thereafter brought upon the premises, should be 
inclu ded in the security. That, in my opinion, was a perfectly good 
bargain as between the parties to it. But^I thinlc it was not in the 
power of the mortgagors to confer on their mortgagees a better title 
than they themselves had to the property which they agreed to mort- 
gage to them. The Maryport Company (the mortgagors) cannot be 
heard to say that the machinery in question is not the property of the 
Luhrig Company, and the bankiog company (ttieir mortgagees) do not 
stand in any better position. But it was argued that, so soon as the 
machinery was fixed upon the premises, the property in it vested in 
the landlord. I am by no means satisfied that it did, or that, so long 
as he remained a reversioneri he would have any right of action 
in respect of the machinery. No doubt, if it had remained upon 
the demised premises at the end of the term, it would have become 
the property of the owner in fee of the land, subject to this, that the 
tenant might have had a right to remove it, so long as he continued 
in possession of the demised property. I am not satisfied that down 
to the end of the term the landlord would have had any property in 
the machinery. But, assuming that he would, still the only daim noif 
made adversely to the Lulirig Company is made by persons who derive 
title not under the landlord but under the tenant. As regards the 
landlord, all that I have to take care is that he gets his rent accrued 
since the winding-up commenced. As the receiver is going to abandon 
the colliery, I think the Luhrig Company are entitled to remove the 
machinery which they daim. It was more convenient that the motion 
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and the summoases should be heard together ; bat there will be two 
separate orders, one upon the motion and the other upon the two 
summonses.^ 



HOLROYD V. MABSHALL. 

House of Lords, 1862. 

[10 HouBe of Lord; 191*] 

The Lord Chakcellor (Lord Westburt), after stating the facts 
of ttie case, said : My Lords, the question is, whether as to the ma- 
chinery added and substituted since the date of the mortgage the title 
of the mortgageesTbr that of the judgment creditor, ought to prevaiL 
It is admitted that the judgment creditor has ho title as to the machin- 
ery originally comprised in the bill of sale ; but it is contended that the 
mortgagees bad no specific estate or interest in the Aiture machinery. 
It is also admitted that if the mortgagees had an equitable estate in 
the added machinery, the same could not be taken in execution by 
the judgment creditor. 

The question may be easily decided by the application of a few 
elementary principles long settled in courts of equity. In equity 
it is not necessary for the alienation of property that there should 
be a formal deed of conveyance. A contract for valuable consid- 
eration, by which it is agreed to make a present transfer of prop- 
erty, passes at once the beneficial interest, provided the contract is 
one of which a court of equity will decree specific performance. In 
the language of Lord Hardwicke, the vendor becomes a trustee for the 
vendee ; subject, of course, to the contract being one to be specifically 
performed. And this is true, not only of contracts relating to real 
estate, but also of contracts relating to personal property, provided 
that the latter are such as a court of equity would direct to be specifi- 
cally performed. 

A contract for the sale of goods, as, for example, of five hundred 
chests of tea, is not a contract which would be specifically performedi 
because it does not relate to any chests of tea in particular ; but a con- 
tract to sell five hundred chests of the particular kind of tea which is 
now in my warehouse in Gloucester, is a contract relating to specific 
property, and which would be specifically performed. The buyer may 
maintain a suit in equity for the delivery of a specific chattel when it is 

1 See Campbell v. Roddy, 44 N. J. Kq. S44. — Ea 

' Ererything is omitted except the opinion of Lord Weetbniy; it sofflciently 
ftatee the iMoee. — En. 
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the Bubject of a contract, and for an injanction Qt necessary) to restrain 
the seller from delivering it to any other person. 

The effect in equity of a mere contract as amounting to an alienation, 
may be illustrated by the law relating to the revocation of wills. If 
the owner of an estate devises it by will, and afterwards contracts to 
sell it to a purchaser, but dies before the contract is performed, the will 
is revoked as to the beneficial or equitable interest in the estate, for the 
contract converted the testator into a trustee for the purchaser ; and, 
in like manner, if the purchaser dies intestate before performance of the 
contract, the equitable estate descends to his heir at law, who may re- 
quire the personal representative to pay the purchase money. But all 
this depends on the contract being such as a court of equity would 
decree to be specifically performed. 

There can be no doubt, therefore, that if the mortgage deed in the 
present case had contained nothing but the contract which is involved 
in the aforesaid covenant of Taylor, the mortgagor, such contract would 
have amounted to a valid assignment in equity of the whole of the 
machinery and chattels in question, supposing such machinery and 
effects to have been in existence and upon the mill at the time of the 
execution of the deed. 

But it is alleged that this is not the effect of the contract, because it 
relates to machinery not existing at the time, but to be acquired and 
fixed and placed in the mill at a Aiture time. It is quite true that a 
deed which professes to convey property which is not in existence at 
the time is as a conveyance void at law, simply because there is nothing 
to convey. So in equity a contract which engages to transfer property, 
which is not in existence, cannot operate as an immediate alienation 
merely because there is nothing to transfer. 

But if a vendor or mortgagor agrees to sell or mortgage property, 
real or personal, of which he is not possessed at the time, and he re- 
ceives the consideration for the contract, and afterwards becomes 
possessed of property answering the description in the contract, there 
IB no doubt t^at a court of equity would compel him to perform the 
contract^ and that the contract would, in equity, transfer the beneficial' 
interest to the mortgagee or purchaser immediately on the property 
being acquired. This, of course, assumes that the supposed contract 
is one of that class of which a court of equity would decree the specific 
performance. If it be so, then immediately on the acquisition of the 
property described the vendor or mortgagor would hold it in trust for 
the purchaser or mortgagee, according to the terms of the contract. 
For if a contract be in other respects good and fit to be performed, and 
the consideration has been received, incapacity to perform it at the time 
of its execution will be no answer when the means of doing so are 
afterwards obtained. 

Apply these familiar principles to the present case ; itjbllows that 
immediately on the new machinery and effects being fixed or placed in 
the miUy they became subject to the operation of the contract, and 



l^assed in equity to the mortgagees, to whom Taylor was boand to make 
a legal conveyanoe, and for whom he, in the^mean~tiime, was a trustee 
of the property in question. 

There is another criterion to proTe that the mortgagee acquired an 
estate or interest in the added machinery as soon as it was brought into 
the mill. If afterwards the mortgagor had attempted to remove any 
part of such machinery, except for the purpose of substitution, tiie 
mortgagee would have been entitled to an injunction to restrain such 
removal, and that because of his estate in the specific propert3\ The 
result is, that the title of the appellants is to be preferreid to that of the 
Judgment creditor.^ 



ALBERT B. CHICK, Exbcutob v. CHARLES H. NUTE, 

Assignee. 

Supreme Court, Massachusetts, 1900. 

[176 Mass. 57.] 

Replevin of certain personal property, including fixtures. Trial In 
the Superior Court, before Bibbop 7 X, who reportecT the case for the 
determination of this court, in substance as follows. 

On August 11, 1887, Nathaniel P. Nutter, who carried on the 
business of tailoring in Boston, borrowed $1,000 of Harrison Chick, 
his uncle, for which he gave a promissory note, having previously, on 
August 5th, executed to Chick a bill of sale of the stock of goods, fix- 
tures, and other property in his store. On August 12th, Nutter and 
Chick entered into a written agreement wherein Nutter agreed to buy 
at his own cost and keep in stock in his store an amount of goods equal 
in value to the stock then on hand, to pay tiie running expenses of the 
business, and, while the note remained unpaid, to keep at all times a 
stock of not less than $1,000 in value, with the understanding that all 
goods bought by him should be the property of Chick. The judge 
found that the instruments, though bearing different dates, constituted 
parts of one transaction ; that they were never recorded ; that no de- 
livery of the property mentioned in the bill of sale was ever made by 
Nutter to Chick, but that it remained in the possession of Nutter ; and 
that the goods were all made into garments and sold by Nutter in the 

I Accord: CoUyer v. Isaacs, 19 Ch.D. 351 ; Coombe v. Garter, 36 Ch. 34S ; Tailby 
V. Reeeiver, 13 D. C. 523 ; Pennock v. Coe, 243 How. 117 ; Barnard o. Norwich Co., U 
B. R. 469 ; Floyd v. Morrow, 26 Ala. 344; Apperaon v, Moore, 30 Ark. 56 ; Grog^ v. 
Sandford, 24 111. 17 ; Scharfenberg v. Biihop, 35 la. 60 ; Sawyer v. Long, 86 Me. 543 ; 
Brady v. Johnson, 75 Md. 445; Hndaon 9. McKale, 107 Mich. 22; Ladliim v. Botha- 
child, 41 Minn. 218 ; Sellers v. Lester, 48 Miss. 513 ; Keating v, Hannankamp, 100 Mo. 
162 ; Bank o. Baker, 57 N. J. £q. 231 ; Collins Ap., 107 Pa. 590 ; Williams v. Winsor, 
12 U. I. 9 ; Parker o. Jacobs, 14 S. C. 112 ; Tedford v. WQson, 3 Head,311 ; Bxazton 
V. Bell, 92 Va. 229 ; Peabody v. Landon, 61 Vt. 31S.— Ed. 
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regaUr oourae of hU busioeas, and other goods were boaght by Natter 
in bit own name to place and keep in his store, and these i^ain were 
made into garments and sold to customers, and so on ; so that at the 
time of the assignment hereinafter mentioned the goods which Natter 
had in the store were not the same as those covered bj and described 
in the bill of sale. The fixtures were the same. On October 23, 1896, 
Natter executed to the defendant a common*law assignment of all his 
property, Including the stock of goods, fixtures, Ac^ then in the store, 
for the benefit of his creditors. 

The Judge ruled that no claim was established in favor of the plain- 
tiff in the property replevied except in the fixtures, and as to all other 
property found for the defendant, and ordered a return to the defendant 
with damages, but found fur the plaintiff in replevin for the fixtures. 

If the rulings and findings or either of them were erroneous they were 
to be set aside, reversed, or modified, and such order entered as the 
court should determine ; otherwise judgment was to be entered upon 
the findings. 

Holmes, C. J. The bill of sale is shown to have been a mortgage 
by the agreement made as part of the same transaction. It is plain 
that if Nutter paid his note Chick was not to keep the goods. The 
only goods embraced by the instrument which were owned by Nutter 
at the time, and which are still on hand, are the fixtures. The rest is 
after acquired property. The instruments were not recorded, and pes* 
session was not taken by Chick of any part of the property before the 
assignment to the defendant and possession taken by him. 

The old notion with regard to conveyances or mortgages of after 
acquired property was that they were simply void. Now such instru- 
ments are recognized as contracts, which on the acquisition of the 
property may operate as conveyances if they sufllciently identify the 
thing conveyed, and if other necessary conditions are satisfied. 
Blanchard v. Cooke, 144 Mass. 207, 225v 227. The other necessary 
condition, if they are not recorded, is that possession must be taken 
before other rights intervene^ In this case we need not consider 
whether such an instrument dould be recorded effectively after the 
chattels to which it applies have been acquired and the instrument 
begins to operate as a mortgage properly so called. It is settled that 
recording at an earlier date is not notice, and it may be that recording 
at the later moment would be equally ineffectual. We express no 
opinion upon that. If it be true, then the only way in which the mort- 
gagee can make his mortgage valid as against others than the mortgagor 
is by taking possession. The policy of the law is not to be evaded. 
In this case he neither recorded nor took possession. 

The defendant was not a party to the noortgage. Bingham t;. Jordan, 
1 Allen, 873. It follows that the mortgage was not valid against him 
even as to the after acquired stock of goods, and, a fortiori^ as to the 
fixtures. Probably the ruling of the Superior Court was based on 
Wilson V. Esten, 14 B. I. 621, which construed the assignment as pur* 
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porting to be sabject to the mortgage. We oould not adopt a similar 
oonstraction in the assignment before us. It specifies the goods. 

Of course the plaintiff could not sustain his action of replevin on his 
right as creditor to avoid the conveyance to the defendant That right 
he^uld assert by an attachment^ but not by a naked electionld declare 
t he Qo nveyance void in the interest of the earlier convej'ance to him^ 
self, which the law postpones to the defendant's title. The same prin- 
ciple which makes the convej-ance and delivery to the defendant good 
as against the mortgage at the moment when they were made keeps 
them good as against it The fact that the later conveyance would give 
way to a still later attachment does not interfere with its priority over 
the mortgage. 

C. Intervening Clams. 

FUNK V. MERCANTILE TRUST 00. 
SuPBBMB Court, Iowa, 1893. 

[S9 /a. S6i.*] 

Robinson, C. J. In the year 1889 the Crescent Coal Company ex- 
ecuted to the intervener a mortgage to secure the payment of _gne 
hundred thousand dollars in bonds. The property so mort gaged 
included lands in Keokuk County, the coal in the land^. together . with 
the right to mine and remove it^ the towers, hoisting and pumping 
machinery and other appurtenances of the mines in the mortgaged 
premises, and personal propert}' used in connection with the mines. 
The niof^^^J^lso included^all right and title of the coal company J' to 
ail money and credits due, or to become due to it,_and all the contracts 
and agreements'made or to 8e made, and all and^ singular an}' property 
that may be acquired in the future by the party of the first part, and 
all and singular the entire property of the party of the first part, both 
real and personal, wherever found, together with the rights, privileges 
and appurtenances belonging or in any wise appertaining to the said 
land and coal, . . . together with all its corporate rights, privileges, 
immunities and franchises now held or hereafter to be acquired, with 
the reversion and reversions, remainder and remainders, income and 
royalties, rents, issues, and profits thereof, and all the estate, right, 
tiUe and interest, property, possession, claim and demand whatsoever, 
as well in law as in equity, present or in future, of the party of the 
first part of, in, and to, all and singular the property and effects herein- 
before described, and every part of the same, and every parcel thereof, 

1 Aeeord: Loth v. MeCaithy, S5 Ky. 591 ; Chsie v. Denny, 130 Mmb. 5M; 
Rocherter Co. v. Raiey, US N. T. 570 ; Transit Co. v. Ryan, 54 Ohio St. 307 ; Phelps 
9. Murray, 8 Tenn. Ch. 746 ; Merchants' Bank r. Lorejoy, S4 Wis. 601. — £d. 
* Only one point is printed. 
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with the appartenanoes, and all reTepnes, benefits and advantages and 
profits to the party of the first part at any time accruing from or oat 
of the same, or the business operations thereof, to have and to hold 
the same," &c. The mortgage also provided for the taking possession 
of the mortgaged property. On the twenty-fifth day of March, 1891, 
the intervenor obtained in the District Court of Keokuk County a 
decree for~ohe hundred and seven thousand and fourteen dollars and 
thirty -seven cents, due on the bonds, foreclosing the mortgage, and 
ordering the sale of the mortgaged property. The decree followed the 
mortgage in all res^iects, ami gave to the intervenor the right to the 
possession of all the mortgaged property until the amount adjudged to 
lie due should be paid, or until the right of possession should pass to 
a purchaser. On the twentieth day of April, 1891, an execution was 
issued, under which so much of tlie mortgaged property as could be 
found was sold. The execution was returned August 1, 1891, satisfied 
only in part, more than sixty thousand dollars remaining unpaid. 
On the fifteenth day of April, 1891, a judgment was rendered by the 
District Court of Keokuk County in favor of the plaintiff, and against 
the coal company, for the sum of one thousand and thirtj^-three dollars 
and thirtj'-seven cents and costs. On the eighteenth day of the same 
month an e xecutio n was issued on the judgment so obtained, under 
which the Chicago & Northwestern Railway* Company and the Bur- 
lington, Cedar Rapids & Northern Railway Company were garnished^ 
and the plaintiffs claim that by means of that garnishment they be- 
came entitled to the payment of their Judgment from the money owed 
by the garnishees to the defendant It appears that the money sq^ 
ow^d was due for coal which the coal company had mined from the 
mortgaged land, and furnished to the garnishees, between the thirty- 
first day of March and the nineteenth day of April, 1891, The 
intervenor contends that the money owed by the garnishees was 
income, issues and profits accruing from and out of the mortgaged 
property, and from the business operations of the companj*, and was 
included in the mortgage, and that the plaintiffs, their attorney's, and 
the sheriff had actual notice of the mortgage on the money in the 
hands of the garnishees before they were garnished. The plaintiffs 
admit that they and their attorneys and the sheriff knew the contents 
of the mortgage, but deny that the}' had actual notice of the mortgage 
on the debts in question at the time of the garnishment. 

It is claimed by the appellees that the mortgage did not include such 
debts, for the reason that the description is not sufficiently specific 
and definite. In Sandwich Manufacturing Co. v. Robinson, 83 Iowa, 
567, 568, it was held that a valid mortgage on a claim for money not 
earned, as on accounts for work to be done, may be given. We know 
of no reason why such a mortgage may not also be given upon the 
income, issues and profits of the business of mining and selling coal, 
and upon accounts which may accrue from it. It may be true that the 
description in the mortgage in question is too indefinite and uncertain, 
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BB to some of the property and property rights sought to be luclnded, 
to be eifectnal ; bot, if that be so, it would not affect the right of inter- 
venor to any property sufficiently described. The debts which the 
garn ishee owed the defendant were for coal on which intervenqr had a 
mortgage, and were .income and issues of the defendant which accrued 
fVom its business^ operations. The plaintiff s knew the contents of th e 
mortgage, and must be charged with knowledge of the fact which the 
reT^oh'of the garnishees with the defendant necessarily suggested, 
and which an inquiry would have disclosed with certaint}', that the 
debts garnfshed grew out of the business of the defendant, and were 
in cluded in the mortgage. We conclude that the mortgage was valid 
as against the plaintiffs.^ 



HANNIBAL HAMLIN and otheb Trustees v. EUROPEAN AND 
NORTH AMERICAN RAILWAY CO. ahd ofhebs. 

Supreme Ck)URT of Maine, 1881. 

[72 Me. 83.] 

Bills ik Equttt, heard upon bills, answers and proofs. 

The first is a b^ll brought by the trustees of the bondholders of the 
European and North American Railway Company against the com- 
pa ny, an d certain creditors (E. R. Burpee, F. A. Wilson and Jamea W. 
Emery) of the consolidated company, who had levied upon lands of 
the company, purchased or contracted for subsequent to the mortgage 
t o~the trustees, and called the Crosby lot m Hami)den, and the Hinck- 
ley lot, fiord lot, and Lord and Veazie lot m Bangor, to restrain the 
defendants from disputing the title and possession of the trustees to 
such lots, &c. 

Stmonds, J. The three parcels of real estate in Bajigor referred to 
as the Hinckley, Lord, and Lord and Veazie lots, the European and 
I^orth American Railway Company^.ip the fall of 1870, contracted in 
writing to purchase. Possession was then taken by the corporation, 
and has been retained by those in charge of the railroad firom that time 
to the present. The payments required by the contracts were made 
by that company, and afterwards by the consolidated company, and by 
the trustees under each mortgage during the period of their possession. 

1 See 19 Habtard Law Rbyibw, p. 5SS,iiole4.— Edw 
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The premises have been used and improved at oonsiderablo expense 
for depot-grounds ; the principal improvements liaving been made before 
consolidation. 

The course of reasoning emplojed in the previous case, Hamlin et al. 
Trustees v, Jerrard, leads directly to the conclusion, th at the mort^^ag e 
to^ the complainants in the first of these bills in equity^ as trustees^ 
operated upon the inchoate right of the Maine company to a conveyance 
of these lots under the contracts, as soon as they were executed and 
that company was in possession under them for the purposes of the 
charter. Their right to a conveyance became at once subject in egyity 
to the mortgi^g^e. The mortgagees, upon possession taken, were subro- 
gated to the rights of the mortgagors. By oiir statute^sucha riglit to 
the conveyance of lands may be taken and sold on execution. Rev. 
Stat. c. 76, f 29. Such a mortgage may apply to it as well. At the 
date of a mortgage like this, given to obtain funds to complete con- 
struction, the corporation might be in possession of considerable por- 
tions of its road-bed under similar contracts to purchase ; or it might 
subsequently acquire title to parts of its line in that way, instead of 
pursuing the statutory method. In either case, such after-acquired 
property, when in pursuance and upon performance of the contract the 
full title to it vests in the corporation, becomes part of a mortgaged 
estate. Any intermediate interest or right gained, is equally subject 
to the mortgage. The manner of acquiring the right of way, or depot- 
grounds, cannot be importent. It is upon the right acquired that the 
mortgage acts. Possession of lands under such circumstances and for 
such purposes, with the right on certein terms to perfect the title, may 
be as valuable an incident to the railroad iteeif, as necessarj* a part of 
it, as any leasehold interest or higher esUte it may have in another 
part of ite line. See Barnard v. Norwich and Worcester Railroad, 
Bupraj where an after-acquired leasehold interest was held to pass to 
the trustees under the mortgage. 

Nor do we think a different rule applies, as to the paymente made 
b3' the consolidated company upon these contracts during the period of 
its possession. Such paymente stand upon the same footing as im-_ 
provemento made by that company upon the buildings and grouncls. 
Ite position, in reference to the plaintiffs as trustees and to the mort- 
gaged property, is in some respecto more truly defined by sajing that it 
is ite predecessor in title under a new name (and something more), 
than by regarding it merel}' as the assignee of the original company. 
It took the entire property, subject to encumbrances, and assuming 
the debte. Five millions of the consolidated bonds were to be used 
only to redeem and pay the first mortgage claims. If the exchange of 
bonds had been completed, the whole consolidated property, with all 
future additions, would still have been encumbered by substantially 
the same debt as that secured by the plaintiffs' mortgage, under a new 
form, and in ite own name. If, at the date of consolidation, the Maine 
company had obtained a clear title to the depot grounds in Bangor, but 
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was in debt for them, had receiyed the deed, but had not paid the pur- 
chase-money, it is clear that the grounds would have been subject to 
the plaintifl^' mortgage, while the debt would have been one the con- 
solidated company must pay. Or, if there had been a mortgage on the 
same real estate when the Maine companj* received its deed, supposing 
for the sake of illustration the deed to have been delivered and under 
such circumstances, and consolidated funds had paid it, the pa^'ment 
would have been of a debt it was the duty of that company to pay, that 
mortgage would have been discharged, and the plaintiffs' mortgage 
would have become the first encumbrance upon the land. The mort- 
gage to the plaintiffs attached to the right to a deed of the station- 
grounds as a part of the road itself, and it continued to attach to it as 
the right grew in value. The consolidated company, under the articles 
of union, was not an assignee of these contracts, discharged from the 
mortgage. The increased value of the right to a conveyance of real 
estate, which w:is in the occupation of the company and essential to 
the road, remained subject to the mortgage as an accession to the road, 
just as the increase of values along any part of the line, arising from 
improvements made by the consolidated company in its roadbed, track, 
or stations, added to the security of the first mortgage bondholders. 
If the consolidated company, taking the entire property of its predeces- 
sor in Maine, subject to mortgage, increased the value of the railroad, 
and the rights that go with it, by making payments or expending 
moneyt that gives it no equitable interest as against the mortgagees. 
If, at the consolidation, the title of the Maine companj' to a part of its 
road-way or yards was imperfect, and payments by the consolidated 
company perfected it, the mortgage holds the completed title. In re- 
gard to these three contracts for the real estate at the station in Ban- 
gor, it should be observed^ aIs6,"That~fheTnlerest in them"wBich passed* 
to the consoUdatedjcompany at the consolidation, not oiily was subject 
to the mortgage in the sense already fndicated, but it was also in its 
essence, a right,n&ndliibtHrng~more, to acquire a thing, which, when ac- 
quired, as to these plaintiffs, was a part of the road mortgaged to tliem. 

Itis^nor^doubted that an interest in these contracts passed to the 
consolidated company by the terms of the articles of union. It would 
be to that company that the conveyances should be made, when the 
terms were fhlfilled on which the contractors were obliged to give the 
deeds, unless a legal foreclosure of the plaintiffs' mortgage had changed 
their interest as mortgagees into an absolute title. But a conveyance 
to the consolidated company, prior to foreclosure, would inure to the 
benefit of the plaintiffs, to the extent of their mortgage. 

The complainants in the first billare entitled to an.iiijunction against . 
all the respon dents named therein and in the amendment, restraining 
t hem from any interference _witb the complainants' possession and con- 
trol, as mortgagees, of the real estate therein described, and from any 
r ^stande of the complainants^ title to the same to the extent of the 
trusts declared in lihe mortage; the injunction to be made perpetual 
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and withoot the UmiUtion just stated, If the interest and title of tiie 
complainants has or shall become absolute by a legal foreclosure. The 
second Inll is dismissed. Ihcnt a/oeordingly^ 



FOSDICK V. SCHALL. 
Supreme Court, Unfted States, 1878. 

[9S UMUd StaUM, S35.1] 

ScHALL leased cars to the Chicago, Danville, and Yincennes Rail- 
road^ Subsequently FosdiclTand" Fisti^ as" trustees of a mortgage of 
the r ailroad to secure bonds, flied a Sill for foreclosure of~the morl- 
g age. A receiver^ was appointed and the road operated for some timeT 
During this time Schall was paid an agreed rental by the receiver uncler 
direction of the jupurt The railroad was subsequenUy sold under decree 
o Lcourt and the cars returned to SchaJL He then filed a petition pray- 
ing that he be paid rental for a period prioFto the appointment of the 
receiver, during which he had not been paid any rental The Circuit 
Court for the Northern District of Illinois allowed this claim, directing 
the payment of $14,568.75 to Schall. It did not appear from the 
record that there were any funds in court to the credit of the cause 
except such as arose fW>m Ihe sale of the mortgaged property. Fos- 
dick and Fish and certain bondholders appealed from this order. 

Mb. Chief Justice Wafte. We have no doubt that when a court 
of chancery is asked by railroad mortgagees to appoint a receiver of 
railroad property, pending proceedings for foreclosure, the court in the 
exercise of a sound judicial discretion may, as a condition of issuing 
the necessary order, impose such terms in reference to the payment 
from the income during the receivership of outstanding debts for labor, 
supplies, equipment, or permanent improvement of the mortgaged 
property as may, under the circumstances of the particular case, ap- 
pear to be reasonable. Railroad mortgagees and the rights of railroad 
mortgagees are comparatively new in the histor}' of Judicial proceed- 
ings. They are peculiar in their character and affect peculiar interests. 
The amounts involved are generally large, and the rights of the parties 
oftentimes complicated and conflicting. It rarely happens that a fore- 
closure is carried through to the end without some concessions by 
some parties from their strict legal rights, in order to secure advan- 
tages that could not otherwise be attained, and which it is supposed 



^ The statement of facts has heen rewritten, and only a part of the opinion has 
been printed. — Ed. . ^;\'. • r\ 
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will operate for the general good of all who are interested. This re- 
sults almost as a matter of necessity from the peculiar circumstances 
which surround such litigation. 

The business of all railroad companies is done to a greater or less 
extent on credit. Xhis credit is louger or shorter, as the necessities 
of the case require ; and when companies become pecuniarily embar- 
rassed, it frequently happens that debts for labor, supplies, equipment, 
and improvements are permitted to accumulate, in order that bonded 
interest may be paid and a disastrous foreclosure postponed, if not 
altogether avoided. In this way the dail}* and monthly earnings, which 
ordinarily should go to pay the daily and monthly expenses, are kept 
from those to whom in equit}* they belong, and used to pay the mort- 
gage debt. T he income out of w hich the mortgagee is to be paid is 
th ejiet income obta ined bj^ deducting from the gFoss earnings wh&tts 
r equi red for necessary operating and managing expenses, proper equip- 
ment, ancTusefuFimprovements. Every railroad mortgagee in accepl=~' 
ipg his se curUylmpTJealy "agrees that the current debts made In' the 
ordinary cou rse o f business sliall be paid. from the current receipts be* 
f ore he has any claim upon the income. If for the convenience of the 
moment something is taken from what may not improperly* be called 
the current debt fund, and put into that which belongs to the mortgage 
creditors, it certainly is not inequitable for the court, when asked by 
the mortgagees to take possession of the future income and hold it for 
their beneGt, to require as a condition of such an order that what is 
due from the earnings to the current debt shall be paid by the court 
from the future current receipts before anything derived from that 
source goes to the mortgagees. In this wa}' the court will only do 
what, if a receiver should not be appointed, the company ought itself 
to do. For even though the mortgage may in terms give a lien upon 
the profits and income, until possession of the mortgaged premises is 
actuall}' taken or something equivalent done, the whole earnings belong 
to the company' and are subject to its control. Galveston Railroad v, 
Cowdrey, 11 Wall 459; Gilman et aL v. Illinois & Mississippi Tele- 
graph Co., 91 U. S. 603; American Bridge Co. t;. Heidelbach, 
94 id. 798. 

The mortgagee has his strict rights which he may enforce in the 
ordinary w&}\ If he asks no favors, he need grant none. But if he 
calls upon a court of chancery to put forth its extraordinary powers 
and grant him purely equitable relief, he may with propriety be re- 
quired to submit to the operation of a rule which always applies in 
such cases, and do equity in order to get equity. The appointment 
of a receiver is not a matter of strict right. Such an application 
always calls for the exercise of Judicial discretion ; and the Chancel- 
lor should so mould his order that while favoring one, injustice is 
not done to another. If this cannot be accomplished, the application 
should ordinarily be denied. 

We think, also, that if no such order is made when the receiver is 
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appointed, and it appears in the progresa of the caose that bonded 
interest has been paid, additional equipment provided, or lasting and 
valuable improvements made out of earnings which ought in equity 
to have been empioj'ed to keep down debts for labor, supplies, and 
tlte like(^it is within the power of the court to use the income of the 
receivership to dischai^ obligations whidi, but for the diversion of 
funds, would have been paid in the ordinary course of business^] This, 
not because the creditors to whom such debts are due have in law a 
lien upon the mortgaged property or the income* but because, in a 
sense, the <^cers of the company are trustees of the earnings for the 
lienefit of the different classes of creditors and the stodcholders ; and 
if they give to one class of creditors that which properly belongs to 
another, the court may, upon an adjustment of the accounts, so use 
the income which comes into its own hands as, if practicable, to re- 
store the parties to their original equitable rights. While, ordinarily, 
this power is confined to tlie appropriation of the income of the re- 
ceivership and the proceeds of moneyed assets that have been taken 
from the company, cases may arise where equity will require the use 
of the proceeds of the sale of the mortgaged property in the same 
way. Thus it often happens that, in the course of the administra- 
tion of the cause, the court is called upon to take income which would 
oUierwise be applied to the payment of old debts for current expenses, 
and use it to make permanent improvements on the fixed property, or 
to buy additional equipment In this way the value of the mortgaged 
property is not unfrcquently materially increased. It is not to be 
supposed that nny such use of the income will be directed by the 
court, without giving the parties in interest an opportunity to be 
heard against it. Grenerally, as we know both fW>m observation and 
experience, all such orders are made at the request of the parties or 
with their consent. Under such circumstances, it is easy to see that 
there may sometimes be a propriety in paying back to the income 
from the proceeds of the sale what is thus again diverted from the 
current debt fund in order to increase the value of the property sold. 
The same may sometimes be true in respect to expenditures before 
the receivership. No fixed and inflexible rule can be laid down for 
the government of the courts in all cases. Each case will necessarily 
have its own peculiarities, which must to a greater or less extent in- 
fluence the Chancellor when he comes to act. The power rests upon 
the fact that, in the administration of the affairs of the compan}*, the 
mortgage creditors have got possession of that which in equity be- 
longed to the whole or a part of the general creditors. Whatever is 
done, therefore, must be with a view to a restoration by the mortgage 
creditors of that which they have thus inequitably obtained. It fol- 
lows that if there has been in reality no diversion, there can be no 
restoration ; and that the amount of restoration should be made to 
depend upon the amount of the diversion. If in the exercise of this 
power errors are committed, they, like others, are open to correction 
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on appeal. AU depends upon a proper application of well-settled 
rules of equity jurisprudence to the facts of the case, as established 
bj' the evidence. 

Injthis CB»e no special conditions were attached to the order ap- 
pointing a receiver in the Circuit Court of the United States ; jind it 
is not contended that the intervenor ha s brought himself^ ^li^l^^ ^^® 
rule JSzed by the State court, in respect to the payment of general 
credi tors. He asks to be paid a rent for his cars ; but he entered 
into no express contract with the company which requires such ajpay- 
ment, and there is nowhere to be found any proof of an implied obli- 
gation to makesuch compensation. Two 3'ears and more beforeTS e 
a ppointment of a receiver J)y the S tate court, he contractedto sell ^is 
cars to the companyat an agreed price, payable in instalments, secured 
by w hat was in legal effect a paramount lien upon the^cairi. Pajrments 
were ma de according to the contract . uotiL QctQber» IBlAy when they 
stopped. The cars remained in use after that, not under a n ew co n- 
t ract of lease, but u nder the old contract of sale. The price agreed 
upon not having been paid in fuH, the power^bf reclamation, whicTi 
was reserved, has been exercised and sustained. The cars were not 
included in what was sold at the foreclosure sale, and consequently 
have contributed nothing directly to the fund now in court for drstri- 
bution. So far as appears, no moneys growing out of the receivership 
r emain to be~applie3 on the bonded debt';" and, if there did, through 
the rent" already" p^id" by receiver Anderson, full compensation'' hasT 
been made forHilPadclitrons to {Tilit funff Ly means of the use of the 
(^rer* There Is nothing to show that the current income of the receiver- 
ship^ or of the company has been in any manner employed so as to 
deprive this creditor of any of his equitable rights. In short, as the 
^e stands, no equitable claim whateverhas been established upon 
t he fund lia courts Prima fUeie that fund belongs 'to the mortgage 
creditors, anA the preisnmption which thus arises has not been over- 
come. Schall, for the balance, his due, after his own security has 
been exhausted, occupies the position of a general creditor only.^ 

1 Compart : Hnidekoper v. LooomotiTe Works, 99 U. 8. 25S ; Hale v. Frost, 99 U. 8. 
3S9 ; Miltenberger v. Kailwaj Co., 106 IT. 8. 286 ; Tmiit Co. v. Soother, 107 U. 8. 
591 ; Bumham v. Bowen, 111 U. 8. 776 ; Union Tnut Co. v. Illinois Railway Co., 117 
U. 8. 434 ; Union Trust Co. v. Manning, 125 U. 8. 591 ; St. Lonis, &c. Railroad v. 
Clereland, &c. Railwaj, 125 U. 8. 658 ; Kneeland r. American L. & T. Co., 136 U. 8. 
89 ; Railroad Co. v. Wilson, 138 U. 8. 501 ; Thomas v. Western Car Co., 149 U. 8. 
95 ; Virginia, 4e. Coal Co. v. Central Railroad Co., 1 70 U. 8. 355 ; Southern Rfulyaj 
C o. p. Csjne gie Stee l Co . , 176 U.^. 257 ; International Tmst Co. v, T. B. Townsend 
Co., 95 Fed. RepTsSO (C. C. A.)7Fir8t Nat. Bank v, Ewing, 103 Fed. Rep. 168. — 
SMrra: Casks oir Cobtorations, 1197 b. 
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THE INDOMITABLE. 
Admibaltt, 1869. 
[Swabey, 446.] 

This was a cause of bottomryi opposed by the mortgagee of the 
ship in possession. 

On the Ist of April Db. Lushingtom gave judgment as follows : — I 
have delayed my judgment in this cause solelj* from a wish that the 
party against whom the judgment will be given should be satisfied that 
mature consideraUon had been given to the case. From the time I 
perused the papers I had no doubt upon the material question of fact 
on which the decision of the court will turn. The principles upon which 
the court must proceed are acknowledged upon all hands; and the 
application of those principles to the facts of the case appeared and do 
appear to me equally clear. 

There is one rule established by all authorities : that this court has 
no jurisdiction to enforce any bond or obligation entered into by the 
master of a vessel unless it be a bottomry bond, of which maritime risk 
is an ingredient essential to its vitalitj'. 

On the 11th of October, 1858, an action of bottomry was entered 
against this ship on behalf of Messrs. Binny & Co., of Madras, and 
an appearance was given by the mortgagees in possession. 

T^e history of the ship is as follows : — She was originally the prop- 
erty of the Australian Auxiliary Steam Clipper Company ; but on the 
15th of August, 1857, was mortgaged to the present mortgagees in pos- 
seisiohT " On the Kth of September, TB57, she sailed forlUfadras witIP 
troops and a carga On her outward voyage the master, at the Cape 
de Verd Islands, purchased fuel to the amount of £471, for which he 
drew a bill upon his owners. This bill was dishonored and forwarded 
to Messrs. Parry Sb Co., of Madras, for realization. On the 2dd of 
Februar}', 1858, the vessel reached Madras, when payment of the dis- 
honored bill was demanded of the master, and legal proceedings 
threatened. It is not necessary for me to recite in detail the proceed- 
ings at Madras, nor the circumstances attendant upon the dealing with 
the outward freight. They might be very material if the court was in 
a position to entertain the consideration of them. I shall advert only 
to what I deem pertinent to m}* decision. The master, being without 
money or credit (I assume these averments to be true), applied to 
Messrs. Binny & Co. for an advance of money to pa^* the dishonored 
bill and to enable him to commence a fresh voyage. I assume, again, 
that the master was so circumstanced (though I give no opinion upon 
it)/that^he might have granted a valid bottomry bond. Messrs. Bin ny_ 
& Co. advanced 14,710 rupees to pay off the bill and to cover the dis- 
bursements of the ship at Madras and the outfit JTor a voyage to Cal- 
cutta ; and they did so under an agreement which is alleged to be a 
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bpttomrj bond. And here, thoagh I do not mean to rely upon the fact 
as guiding my Judgment, I deem it right to observe that this ship was 
p eculiarly c ircamstanc^ ; sfie was, ahd"lhe~lacl~mu8t have beeiT^down 
to the master^ mor^aged at the time she left England. 

I now come to the consideration of the agreement which is said to be 
a bottomry bond, capable of being enforced in this court. This agree- 
ment is dated 22d of March, 1858, and appears to be an agreement 
between the master and Messrs. Binny & Go. It begins by reciting all 
the facts I have already mentioned, including the advance of money 
by Messrs. Binny A Co., and then states stipulations, or, as they are 
called, conditions, to be performed on the part of the master. Ist. 
That the vessel shall be consigned to Messrs. Jardine & Co., of Cal- 
cutta. 2d. That the master shall draw a bill upon them in favor of 
Binny A Co. for 15,000 rupees, payable at thirty daj-s' sight 3d. 
That the master shall repay to^essrs. Bmney & Co^^ or their agents, 
all such moneys paid or disbursed by them, by way of premiums, for 
effecting insurance on the ship from Madras to Calcutta, and until the 
ship shall take her departure from Calcutta on some outward voyage^ 
with interest at 9 per cent up to the time of repayment* This stipula- 
tionor condition introduces the consideration of the main question, 
namely, whether this bond or agr^^fflent'iscmtstns any sea rti^ 4th. 
That the master shall hypothecate the ship for the due payment of the 
bill of exchange for 15,000 rupees, and of the other sums and interest 
aforesaid. 

There can be no doubt as to the law. There must be a maritime 
risk in the instrument ; it matters not in what form of words. Then the 
question is, whether I can extract from these conditions any expressed 
intention of the parties that they purported to agree that there should 
be a niaritime risk. Now^ first, it is quite clear that there is no maritime 
risk directly stated. Secondly, I agree that if there were a maritime 
risk directly stated, the mere fact that the insurance was to be made by 
the lenders and paid for by the borrowers might not invalidate the bond. 
There is one case to that effect, I doubt if there be more, and there the 
circumstances were most peculiar. I refer to the case of the Nelson ; 
the objection was taken there, but was not noticed in the Judgment 
Thirdly, the insurance is not limited to the arrival of the ship at Cal- 
cutta, but is continued until the ship leaves Calcutta. This stipulation 
appears to me to negative all maritime risk on the voj'age from Madras 
to Calcutta, and to show clearly that the parties contemplated a transac- 
tion of a different description. This construction is confirmed by the 
rate of interest, which is the common rate of interest, as I believe, in 
that part of the world, and not according to the rate where maritime 
risk is run ; and, moreover, the interest is to be continued until pay- 
ment The intention, and so, I think, the true interpretation of this 
instrumentTTs to mortgage the ship for principal, ordinarj' interest and 
in surance, w ithout any sea risk at all. It is clear that the Court of 
Admiralt}' has no cognizance over such a transaction. 
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This instrameiit then BUtes the actaal advance by Bfnny A Co., and 
the drawing of the bill of exchange for 15,000 rupees on Jardtne db Co. 
at thirty days' sight ; and then states the agreement of the master, that 
within thirt3*-foar daj's after the arrival of the ship at Calcutta he will 
pay the bill for 15,000 rupees and all interest, and perform the other 
conditions already recited. But not a word is said of maritime interest 
or maritime risk. True it is that in some cases the undertaking to pay 
at a certain time after the arrival of a ship at a port of destination may 
show an intention to include a maritime risk; but the court must look 
at the whole instrument, and form its conclusion from a consideration 
of all its contents. I might add, that there is not the least intimation 
here that the bill of exchange was given as a collateral security. 

It is not necessary to travel Airther into the particulars of this case. 
I found my judgment on the instrument itself, but I am of opinion that 
there are other difficulties, though I abstain flrom noticing them with 
any minuteness. For instance, that no proceedings on this bond were 
had at Calcutta ; indeed there could hardly have been any, as the bond 
specifies a further voyage. All this negatives a maritime risk between 
Madras and Calcutta. It has not been contended that the maritime 
risk extended to the whole voyage. Indeed another and a different 
security was, by the indenture of the 18th of May, 1858, taken for 
this sum of 15,000 rupees, which again shows that the money was not 
due on bottomry at Madras. 

I pronounce against the bond. 
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Section II. — The Obligation. 



A. Nature of t^ Obligation, 

TOLMRS V. CHANDLER. 
Kino's Bench, 1678. 

[S Leoint, 116.] 

Debt npon an Obligation conditioned to perform all Co venants and 
ConditTon8,~in an Ind^eiSare b^ was a Proviso, 

t^t if the Mor^agor pay the Money at the Day, that the Mortgage 
should be void; and for Breach assigns the Non-payment of the Money 
at the Da}^ ; Hereupon the Defendant demurred ; and for the Defendant 
it was^objected, That this was no Forfeiture of the Bond, but of the 
Estate, and that this Condition is annexed to the Estate for the Benefit 
of~the Mortgager^ in order to have his Estate again upon Payment of 
thel9[one3~, but not to oblige him to pay the Money. Of this Opinion 
was Hale, but Twysden contra^ and he cited the case of Westbrook, 
Hill. 22 Gar. 1. B. R Rot 116, to be so adjudged: upon which it was 
adjourned ; and after another Day he brought the Record of that Case 
into Court; whereupon Hale changing his Opinion, gave Judgment for 
the P laintiff. See 2 Cro. 281, and Yelv. 206, the like Case and the like 
Judgment 



COOK V. BARTHOLOMEW. 

Supreme Court, Connecticut, 1891. 

[60 Conn. S4.] 

Carpentbb, J. This is a suit for the foreclosure of a mortgage, 
with the alleged mortgage annexed as an exhibit The mortgage is in 
two parts — an ordinary deed for the consideration of $900, duly 
executed to convey real estate, and a condition thereto attached, 
of tEe~ same~ date, and signed by the grantor, as follows: ^'Tho con- 
dition of the within deed is as follows: The said Boat wick, for the 
consideration named in the within deed, covenantsj^nd agiieesL .with 
said Charles Cook as such conservator, that he will receive said 
Sarah A. Bostwick into his care and keeping during the term oTlief 
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natural life, that he will proride for all her wants in a reasonable and 
p roper way, will provide her with all needed food, drink and clothing, 
have a room and fire when needed, lodging and every necessary com* 
fort, both in sickness and health, and at her decease give her decent 
and proper burial, and erect tombstones at her grave, with a suitable 
inscription thereon, within one year after her decease, said tombstones 
to be of a value of not less than fourteen dollars. Now, therefore, if 
said Bostwick shall well and truly perform all and every of the above 
covenants and stipulations faithfully, then this deed to be void, otiier- 
wise to remain id full force and effect in law." 

The complainant also alleges that the defendant Bostwicksubse- 
quently conveyed his interest in the premises to the defendant Jones, 
ancT that 7ones conveyed his interest to the other defendant, Bartholo- 
mew. Tlie defendants demurred, and the case is reserved. 

Whether the instrument sued on is or Lb not a mortgage is the prin- 
cipal question in the case. What is a mortgage? ^* A mortgage is a 
contract of sale executed, with power to redeem. . . • The condition 
of a mortgage may be the payment of a debt, the indemnity of a 
surety, or the doing or not doing any other act The most common 
method is to insert the condition in the deed, but it may as well be 
done by a separate instrument of defeasance executed at the same 
time. ... A bond or note is usually taken for the debt, which is de- 
scribed in the deed, with a condition that if the debt ts paid by the 
time the deed shall be void. In such case the mortgage is called a col- 
lateral security for the debt. In like manner an engagement to indem- 
nify, or any other agreement, ma}* be described in the mortgage deed.*' 
2 Swift's Digest, 182, 183. ^^To constitute a mortgage the convey- 
ance must be made to secure the payment of a debt." Bacon v. 
Brown, 19 Conn. 29. *^ A conveyance of lands by a debtor to a credi- 
tor as a security for the payment of the debt" Jarvis v. Woodruff, 
22 Conn. 548. 

What is a debt? ^^That which is due from one person to another, 
whether mone}', goods or services; that which one person is bound 
to pay to another or to perform for his benefit; that of which pay- 
ment is liable to be exacted ; due ; obligation ; liability." . Webstei^s 
Dictionary. 

What is this case? Ammon Bostwick received $900 from the plain- 
tiff, in consideration of which he agreed to support Sarah A. Bostwidc 
during Jife, and at her death to bury her and to erect a tombstone 
to her memor}'. To secure the performance of this agreement he exe- 
cuted this deed, with a condition that the deed should be void if the 
agreement should be performed. He assumed a duty which may be 
aptly described as a debt He executed a deed of real estate as col- 
lateral securit}' for the performance of that duty — the payment of that 
debt The obligation falls within an approved definition of debt, and 
the conveyance is within the legal definition of a mortgage. 

There is no force in the objection that this cannot be a mortgage 
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because of the difficulty in ascertaining the amount of the debt^ as 
olearl}' ap|)ears by the definitions. Of course there is less certainty 
and more inconvenience in reducing an obligation of this nature to a 
money valuation than there is in computing the amount due on an ordi- 
nary bond or note. Nevertheless it may be approximately done ; and 
that is sufficient for all the purposes of substantial justice. Courts 
never refuse to redress an injury on account of the difficulty in estimat- 
ing the extent of the injury in dollars and cents. 

In this case the age, health, general condition and expectation of 
life of Sarah A. Bostwick must be known ; add to these the probable 
cost of supporting her for one year, and we have the date for a reason- 
able estimate~of the coat of supportTngheFthrough life. It is a problem 
o^ tbe same nature, containing the same elements and similar factors, 
with the problem which the parties solved fourteen years ago. They 
then, as it seems, fixed the outside limit at $900. The same thing can 
be done now as well as then. Possibly $900 may be considered an 
equitable limit bej'ond which the plaintiff may not claim in this case. 
As other circumstances may exist which will materially affect the gene- 
ral question, we will not consider the question further on this demurrer. 

Regarding the conveyance as a mortgage, as we do, there is no 
foundation for the claim that an entry for a breach of the condition is 
essential. An entrj' is essential when the grantor would devest the 
grantee of his title for a breach of a condition. This is an action by 
the grantee, in whom the title is, not to enforce a forfeiture, but to 
foreclose an equitj* of redemption, unless the grah%r^~witlirn~a^a8bn- 
able time allowed him therefor, pays the damage sustained hy a breach 
of^his agreement. 

The Court of Common Pleas is advised to overrule the demurrer. 

In this opinion the other Judges concurred i. ^ ± a. 

BBOWN V. COLE. 

Chakcert, 1845. 

[14 Simm. 437.] 

Bill to redeem a mortgage for a term of years, made on the 1st of 
April, 1844. 
The proviso for redemption stipulated that the mortgagee should re- 
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assign f^e mortgaged premises, on being repaid the money lent, on 
the 1st of April, 1845, with interest iiT the meantime, by quarterly 
payments. 

The mortgagor^ having had an advantageous offer, for the purchase 
of the premises shortly after the mortgage was made, tender ed, to" i&e 
mortgagee, the amount of the principal, and of the interest up^o the 
Ist of April, 1845, together with a re-assignment of the mortgaged 
premises; but the mortgagee would neither accept the money nor 
execute the deed: in consequence of which the bill was filed. 
The defendant demurred to the bill for want of equftyT ~ 

The ViCB Chancbixob allowed the demurrer, on the ground that it 
was contrary to the practice of the court to decree Jhe redemption of a 
mortgage, before the day appointed for that purpose had arrived.^ 

BUNKER V. BARRON. 

SuPBSMB Court, Mains, 1887. 

[79 M€, 62.<] 

Wrtt of Emtrt, the facts are stated in the opinion of the court. 

Foster, J. The plaintiff claims that the deed of January 7, 1868, 
to Paine and the bond back to the same parties constituted a mortgage 
of the premises, and that the subsequent transactions of February 1, 
1875, between William Quint and Paine, extinguished the mortgage, 
thereby letting in the plaintiff's title upon which he bases this action 
to recover possession of the premises. 

In view of these facts and circumstances together with the evidence 
before us, it is impossible to arrive at any other conclusion than that 
it was the intention of the parties by their transactions of February 1, 
1875, to leave the former security unaffected, and that the note was not 
intended as payment of the debt due at that time. There was a change 
in the form of the debt, but there was no actual payment of it That is 
iupt enough to affect the mortgage. Nothing but payment of the debt or 
its release will discharge a mortgage. Crosby v. Chase, 17 Maine, 369 ; 
Parkhurst v. Cummings, 56 Maine, 159 ; Ladd v. Wiggin, 35 N. H. 426. 
^^ The mortgage remains a lien until the debt it was given to secure is 
satisfied, and is not affected by a change of the note, or by giving a 
different instrument as evidence of the debf Jones on Mort § 924 ; 
Pomroy v. Rice, 16 Pick. 24. f^Mf^^^f^^ CWiT^a^ 

» Ompart: Borfflv. BncDe, ISM, 1 ai.64S.-BJ M^'^i^ V jrf^M^ 
• Only one pomt is printed. — Bii. W^ *1^ OOMT ^ aHC^CuL 
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Paine'8 interest passed and became Tested in William Barron, who 
is in possession, as the evidence discloses, b}' his agent or servant — 
the defendant in this suit. The rights of the defendant are the same, 
therefore, as those of the person whom he represents by that posses- 
sion. This action could not be maintained by the mortgagor against 
the mortgagee or hislaMigneeTn possession without showing a satisfac- 
ti on of the^mort^ gerTSeitSer can it be maintained by the grantee of 
th e mortgago r. Woods v. Woods, 66 Maine, 206 ; Jewett t;. Hamlin, 
68 Maine, 172 ; Bowell v. Jewett, 71 Maine, 409. 

Judgment/or the defendant, 

Petebs, 0. J., Danfobth, Viboin, Libbet, and Haskell, JJ^^ 
ooncorred. 



VAN SYCKEL v. O'HEABN. 

Chamcbrt, New Jerskt, 1802. 

[50 N. J, Eg. 173.] 

BiBD, V. C. The complainants in this case filed their bill to foreclose 
a naortgage which was held ~by The testator^ in his lifetime, on lands in- 
the bill described. The bond which the mortgage was given to secure 
had been due for many 3'ears. T!iel)iir was Uledon the tweh^-fifth 
day of November7 1891. In the month of March, 1891, the then owner 
of the premises entered into negotiations with Patrick 0*Hearn, one 
of the "de fendants, for the sale to him of the said premises. O'Hearn 
was w illing to purchase the premises, provided the testator, who was 
then Trv Tng,^ould not require the payment of the mortgage which he 
then held for one" year from the Ist of April then next ensuing. Both 
parties to the said negotiations requested Mr. Wyckoff, a counsellor 
at law and intimately acquainted with the testator, to procure the con- 
sent of the testator that the time for paj^ment of his mortgage should 
be extended for one 3*ear from the Ist of April, 1891. He did procure 
such consent. Thereupon the negotiations for the sale and purchase 
of the premises were carried through. 

There being no doubt as to the amount of money actually due upon 
the bond which the morlgage was given to secure, the only question is 
whetEer tEe^ complamants had a right to commence their suit to fore- 
close said mortgage before the expiration oFthe one year from_the first 
day of Aprils l^S^l^ T he "co mplainants say fliat the obligation being 

in writing and under seal the time for the performance thereof cao- 

■ ■ ° ■ — . ~-.~~ . ■ ..,._._.. _. - - _. > .^. . 
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not be enlai^ed by a parol agreement I think all of the authorities, 
in ihi8~Stateaf least, ^oldlihe'fim'e Tor performanoe 6r every~such 
oontract may^be eztendecTFj parol.' Bfgelow r. Eommelt, 9 C. £. Gr. 
115; Tomkins" v. Tomklns, 6 CV E. Gr. 838 ; Maiyott v. Renton, 6 
C. E. Gr. 381 ; Cox v. Bennett, 1 Gr. 165 ; Van Houten v. McCartj, 
8 Gr. Ch. 148 ; Stryker v. Vanderbilt, 1 Dutch. 482 ; Bell v. Bomaine, 
3 Stew. Eq. 28; Sharp v. Wyckoff, 12 Stew. Eq. 876; Measurall v. 
Pearoe, 4 AtL Rep. 678; King v. Morford, Sax. 274 ; Stoutenburgh v. 
Tomkins, 1 Stock. 332 ; Baldwin v. Salter, 8 Paige 473 ; Lattimore 
V. Harsen, 14 Johns. 829. 

Again, th e c ompla inants say that if the time for performance of a 
written contract may be~ extended or enlarged by parol, some consider- 
a tion~m ust be shown therefor before the court will enforce such parol 
contract. The proposition thus stated is supported by the authoritfes. 
Parker v. Jameson, 5 Stew. Eq. 222 ; French v. Griffin, 3 C. E. Gr. 
279, 281. 

But a court of equity will sometimes prevent parties from disregard- 
ing their promises, even when no consideration has accrued to them' 
upon the making of such promise. If a party asking the aid of the 
court waive strict performance of his contract and make promises to 
the defendant upon which the latter has acted and altered his position, 
and it should appear to the court to work a hardship to the defendant 
to allow the complainant to withdraw his waiver, a court of equity 
always applies the doctrine of estoppel. 

In such case, although no consideration or benefit accrues to the 
p erson making the promise, he is the author or promoter of the very 
condition of affairs wMch stands in his way; and when this plainly 
appears,^ it is most equitable that the court should say that they shall 
so staiid. Martin v. Sighter, 2 Stock. 510; Church r. Florence Iron 
l^orks, 16 Vr. 133 ; Philllpsbnrgh Bank v. Fulmer, 2 Vr. 55; King v. 
Morford, eupra ; Huffhian v. Hummer, 3 C. E. Gr. 83, 90 ; Stryker v. 
Vanderbilt, tvpta ; Miller v. Chetwood, 1 Gr. Ch. 208 ; Cox r. Bennett, 
1 Gr. 165 ; Lee v. Kirkpatrick, 1 McCart 264, 267 ; Continental Na- 
tional Bank v. National Bank Coul, 50 N. Y. 575 ; Garrison v. Garri- 
son, 5 Dutch. 153. Tht bill should be dismissed with costs. 
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HADLOCK V. BULFINCH. 

Supreme Court, Maine, 1850. 
[31 Me. 846.] 

Motion for a new trial. The testimony was too voluminous to be 
reported. The following are the principles, as announced by HowabDi 
J., upon which the decision of the court was made. 

A mortgage of land can be discharged only by payment of the de bt 
securednSy it] or T)y a release. 

A renewal of the note, secured by such mortgage, is not s uch a pay* 
meni as will discharge the mortgage, unless so intended by~the parties. 

Where the mortgagee takes, for the amount due upon the mortgage, 
tiie note ofJJie designee of the mortgagor, including annual interest^ and 
gives up to such assignee the notes of the mortgagor, this, une^^meS^ 
is not to be^dbnsidered as a mere renewal of the mortgagor's note, but 
as a substitution of a new security, and is such a payment as to 
discharge the mortgage. "^ 

"If the mortgage debt has been paid, no action can be maintained 
up^ the mortgage, even though it has not been formally discharged. 
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STRODE V. FARKEB. 
Chancbet, 1<HM. 

[S Vern. 31ft.] 

Tbb bill being to foreoloee a mortgage, the interest by the deed was 
to be £5 per cent per annum and made payable half-yearly, and if not 
paid by the space of two months after the time of payment, then to pay 
i^r^the rate of £5 10s. per cent per annum for increase of interest, the 
interest being run greatly in arrear ; the question was, after what rate 
the Interest shonld be computed upon the redemption of the mortgage. 

The court decreed interest to be computed at the rate of £$ per cent 
per annum only, and took a difference where' the^Td^TCst iras reserved 
at £6 per cent but to be reduced to £5 per cent if piJd TfalTyearly ; 
there if the party will have the benefit of lowering or reducing the 
interest, he must comply with tlie times of payment ; and so decreed in 
the Lord Halifax's Case ; but where the interest is to be increased, if 
not j^aid at the day, that is but in the nature of a penalty and re- 
lievable in equity. ^ 

^Ucsre (amen, for the agreement of the parties seems to be the same 
in either case, and whether interest is to be reduced upon compliance 
with the times of payment, or to be advanced in default thereof, seems 
only to be a difference in the expressing one and the same thing.^ ^ ' c ; -^ r ^ ^ 






POTTER V. EDWARDS. 
Chanckbt, 1856. 
[S6 L. J. Ck. 468.] I 

KiNDBBSLET, V. 0. It docs not appear to me that there is any 
contradistinction of the statements made by the defendant respecting 
the facts of this case. They are distinctly set forth in the answer, and 
supported by affidavit. The^intention of the parties, therefore, seems 
to have been that £700 only was to be advanced, although the mort- 
gage was to be a security for £1,000. The security appeared, and 
with justice, to be of a questionable character, and the defendant in 

1 See Goodyear Co. ». Sek, 157 m. 186. — Ed.. . i m m 
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fact agreed to lend no more than £700 apon haying a mortgage for 
^1?QPQ>_J°_ oonsideration oflEhe nsk' and hazard attending the trans- 
action^ The pUintiff, Lowever, 'thliilE^s it consistent with justice now 
to say, ^* We will tender yon £700, and if yon reftise it we will stop 
the interest and prove that no more than £700 was actually paid/' 
The court has nothing to do with the honesty of this proceeding, but 
only to decide whether the plaintiff can succeed in his contention. It 
has been said that it would be contrary to the Statute of Frauds to allow 
parol evidence to contradict the plaintiff's case, but it appears to me 
just the contrary, for it is the plaintiff who is seeking to introduce parol 
evidence to vary the written instrument. The deed appears to me to 
be exa ctly what the parties intended it to be,'thansVa secuHtytbr 
£1 ^000 upon h aving an axlvance of £TSG7 It is true that, in an ordi- 
nar^ case, where there is a mortgage" for £1^000, and it is proved Wat 
£700 only has been advanced, lEe court will only allow it to~8tand for 
£700, but in this case there is uncontradicted evidence of an arrange- 
ment to a diflbrent effe ct. Hi was much struck with the fact, that the 
gentleman who prepared the mortgage-deed was not informed of the 
agreement between the parties, but there does not appear to have been 
any fraud intended in this respect. It would have been better if the 
information had been given because then no attempt would have been 
made by the plaintiff to set up his present case. My opinion is, that 
t he plai ntiff can only be allowed to redeem upon pajrment of the ftiU 
sum of £ 1,^0^ and the tender cdnseqnehtTy'mrist'g o fo r nothin g." "But 
if I h ad come to a ^fferent^coiEclusion^T certainly should not have 
( popped the i nterest on account of the tender. 
The decree "wiirbe in the usual terms.* 



B. Suluequent Advances. 

GORDON V. GRAHAM. 

Chanckbt, 1716. 
(S Eq. Com. Ahr. 598.] 

A. MOBTOAOES to B. foT a Term of Years, to secure a Sum of Money 
already lent to ^. as also such other Sums as shoul d here after be lent 
or advanced to BimT" -ii. makes a"seTOnc[ mortgage to C. for a certain 
Sum, with Notice of the first Mortgage '; and then thelrst Mortgagee^ 
having Notice of the second Mortgage, lends a further Snm, &c^ Fu 
CowpER, Lord C. The second Mortgagee shall not redeem the first 
Mortgage, without paying as weU the Money lent after, as that lent 

1 See CampbeU v. Tompkuia, 3S N. J. Eq. 170. — En»/ 

10 
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before the second Mortgage was made ; for it was the Folly of the 
SeooDd Mortgagee, with l^otioe, to take sach Secoritj. But opon the 
Importunity of the Counsel, it was ordered, that the Master should 
r^port^what Money was tent bv the first Mortgagee after he had Notice 
of the second Mortgage. 



HOPEINSON AHD AKOTHEB V. BOLT. 

House or Lords, 1861. 
[9 HtmBt of Lord; 514.1] 

Thb Lord Chancellor (Lord Campbell). My Lords, this ap- 
peal raises a question of great importance to bankers, and to the mer- 
cantile interests of the country. 

Independently of any particular agreement between these parties, 
either express or to be implied fh>m their dealings, beyond what is to 
be found in the written documents, I think the question is accurately 
as well as tersely stated by Lord Chancellor Chelmsford in the Judg- 
ment appealed against, ^^A. prior mortgage for present and future 
i^vances ; a subsequent mortgage of the same description ; each mort-~~ 
gagee has notice of the other's deeds; advances are made by the 
"pflof mortgagee after ^he date~orthe subsequent mortgage, and Wtlh 
"fbfl knowledge of it ; jsjthe prior mortgagee entitled to priority for these 
adyances"ovejrJhe antecedent advance madel>y the subsequent mort^ 
gftgee ?" 

The supposed decision of Lord Chancellor Cowper in Gordon i;. 
Graham, is relied upon by the appellants as a conclusive authority in 
their favor. But the report of the case in both books is evidently 
from the same note-taker ; and, as it appears in both books, it is very 
meagre, and in some material points certainly incorrect When the 
registrar's book is examined, and the bill and answers and directions 
are considered, the facts of the case are found to be exceedingl}' com« 
plicated; and I must say, that I do not think that the facts which 
were there actually alleged and proved, are by any means equivalent 
to those which raise the question before us. 

I must say that the doctrine seems to me to be contrary to principle. 
A][^ough^e mortgf^or has parted with the legal interest in the heredit- 
aments mortgaged, he remains the equitable owner of all his interest 

1 The extract from the opinion of Lord Campbell here printed BoiBcientlj states the 
case. — Ed. 
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not transferred beneficially* to the mortgagee, and he may still deal with 
bis property^in any~waj consistent with the rights of the mortgagee. 
How~l8~the~lr8Fmortgagee injured by the secomT mortage being 
executed, althoagh the firat mortgagee having notice of tlie mortgage, 
thp second mortgagee should be preferred to him as to subsequent 
advaiioes. The first mortgagee is secure as to past advances, and he 
is not under an}* obligation to make any furtlier advances. He has 
only to hold his~¥and when asked for a further loan. Knowing the 
extent of the second mortgage, he maj* calculate that the hereditaments 
mortgaged are an ample security to the mortgagees ; and if he doubts 
this, he closes his account with the mortgagor, and looks out for a 
better security. The benefit of the first mortgage is only lessened by 
the amount of any interest which the mortgagor afterwards conveys to 
another, consistent with the rights of the first mortgagee. Thus far 
the mortgagor is entitled to do what he pleases with his own. The 
consequence certainly is, that after executing such a mortgage as we 
are considering, the mortgagor, b}' executing another such mortgage, 
and giving notice of it to the first mortgagee, may at any time give a 
preference to the second mortgagee as to subsequent advances, and, as 
to such advances, reduce the first mortgagee to the rank of pnUne 
encumbrancer. But tlie first mortgagee will have no reason to com- 
plain, knowing that thisls hilTtrue position, if he chooses voluntarily 
^t^rmale^furt^'racTvancesJ^lblhe mor^agor. The second mortgagee 
cannot be charged with any fraud upon the first mortgagee in making 
the advances, with notice of the first mortgage ; for, by the hypothe- 
sis each has notice of the security of the other, and the first mortgagee 
is left in full possession of his option to make or to refuse further ad- 
vances as he may deem it prudent. The hardship upon bankers from 
this view of the subject at once vanishes when we consider that the 
securit}' of the first mortgage is not impaired without notice of a 
second, and that when this notice comes, the bankers have only to 
consider (as they do as often as they discount a bill of exchange), 
what is the credit of their customer, and whether the proposed transac- 
tion is likely to lead to profit or to loss. Appeal dismtssed} 

1 Accord: Yoang v. Toong, L. R. S Eq. 801 ; Bradford Co. v. Briggs, 12 App. 
Cas. 29 ; Freeman v, Laing, 1899, 2 Ch. 355 ; Shiras v. Craig, 7 Cranch, 84 ; Re 
Uaake, 2 Saw/. 23; Takia v. Demantine ; 77 CaL 383; BotweH o. Goodwin, 31 
Conn. 74; Frye v. Bank, 11 IlL 367 ; Bmekmejer v, Browneller, 55 Ind. 487 ; Ndaon 
V. BoycB, 7 J. J. Marsh. 401 ; Wilson r. Bunell, 13 Bid. 494 ; Ladne v. Detroit Co., 
13 Mieh. 380; Ward v. Cooke, 17 N. J. Eq. 93; ¥wn v, Nichols, 132 N. T. 327; 
Spader v. Lawler, 17 Ohio, 371 ; Banks' Appeal, 36 Pa. 170; McDaniels o. CoItib, 
16 Vt. 300. — Ed. 
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ACKEBMAN v. HUNSICKEB. 
Court or Appeals, Nbw Tobk, 1881. I 

[W N, Y. 46.1] 

Amdrbwb, J. The mortgage fW>m Levi, to the plaintiff^ was ^ren 
to secure the mortgagee, for any lodorsementis he had made, or should 
thereafter make, for the mortgagor, or the firm of Levi Sb Miller, to 
the"amo uht of 16,000. It was dated Maj 2, 1874, and was recorded 
May 3, 1^74. ~f he first indorsement was made May 7, 1874, and the 
last October IB, IWIi. The plaintiff has been compelled to pay the 
indorsed paper, and has ad^^anced for that purpose the sum of nearly 
$5,000,' over and* above all payments made by the mortgagor. This 
action IS brought to foreclose the mortgage, and the only controversy 
relates to the priority of lien as between the mortgagee and Judgment 
creditors of the mortgagor, whose Judgments were obtained subsequent 
to the naortgage, but prior to the indorsement b5' the plainfill^ of ~8ome 
<^ihe notes, wlTch enter into and form a part of the mortgage deS^ 

The question is whe ther the mortgage is a paramount Hen to the 
jud gments as to that part of the mortgage debt arising out of indorse- 
ments made after the Judgments were docketed. It is not claimed 
that the plaintiff had actual notice of the Judgments when he indorsed 
the paper, and it is found by the referee that he never had personal 
notice or knowledge, or any notice of their existence, until after all the 
indorsements had been made. The Judgments were docketed in the 
county where the mortgaged premises were situated. If the docketing 
of the Judgments was constructive notice to the plaintiff of thelrexist- 
ence, then he had notice of the Judgments ; otherwise heliad~none. 

^here is no question as to the validity of mortgages to secure 7utnre 
advances or liabilities. They have become a recognized form of 
security. Their frequent use has grown out of the necessities of trade, 
and their convenience in the transactions of business. They enable 
f^arties to provide for continuous dealings, the nature or extent of 
which may not be known or anticipated at the time, and they avoid 
the expense and inconvenience of executing a new security, on each 
new transaction. It is well known that such mortgages are con- 
stantly taken by banks, and bankers, as security for final balances, 
and banking facilities are extended, and daily credits given, in reliance 
upon them. Mortgages for future advances have sometimes been re- 
garded with Jealousy, but their validity is now fully recognized and 
established. (Bank of Utica v. Finch, 8 Barb. Ch. 294 ; Trusoott v. 
King, 6 N. Y. 147 ; Robinson v. Williams, 22 id. 880 ; Shirras v. 
Caig, 7 Cranch, 84 ; Lawrence v. Tucker, 28 How. [U. S.j 14 ; Leeds 
tr. Cameron, 3 Sumn. 492.) 

There can be no doubt, therefore, that the mortgage in this case, as 
between the parties to it, is a valid security for the plaintiff's debt It 

1 Thii csM if abridged. ^ Ed. 

f * 'I • ' 



\ 



WEST V. WILLIAICS. 149 

is equally clear that to prefer an interveniDg encambranoe over the 
claim of the plaintiff, would violate the understanding of the parties 
to the mortgage, at the time it was executed, for the plain intention 
was, that the interest of the mortgagor in the land, as it existed when 
the mortgage was given, should be bound as security for all liabilities 
which the plaintiff might incur as indorser, upon the faith of the mort- 
gage. It could not have been intended that the plaintiff should be 
deprived of any part of the security of the mortgage for any part of 
the indorsed paper. It would have been a clear breach^ of good faith 
on the part of the mortgagor, if he had, without notice to the mort- 
gagee, voluntarily encumbered the land by liens having priority of 
the mortgage, and then applied to the plaintiff for, and procured ftar- 
ther indorsements. 

The doctrine that a party who takes a mortgage to s.ecure further 
optional advahcesr"upon recording BTs mortgage is protected agatndt 
intervening liens, for advances made upon the faith and within the^ 
limits of Ih e sec urity, until he has notice of such intervening lien, and^ 
that the recording of the subsequent lien is not constructive notice to^\ 
hlm^ hasTwe tETnt, been generally accepted as the law of the State, at 
least "sTnbelhe decision In Truscott v. King. It would not be wise, 
under the circumstances, now to adopt the opposite view, even though 
we should regard it as better supported by reason. It seems to us, 
however^ that the doctrine which we have affirmed in this case is most 
consistent with equity, and establishes a rule which is reasonable, and 
easy of application. The opposite rule imposes the burden of notice 
and vigilance upon the wrong person. The party taking the subse-^ 
quent security may protect himself by notice, and as is said by Mr. 
Jarman in his notes to Bytherwood's Conveyancing : ^* No person 
ought to accept a security subject to a mortgage authorizing fliture ad< 
vances, without treating it as an actual advancement to that extent ** 

These views lead to a reversal of the order of the Greneral Term and 
an affirmance of the Judgment entered upon the report of the referee. 

All concur. Order reversedj and judgment affirmed. 



WEST V. WILLIAMS. 
Chancery, 1898. 

[189S» 1 (X 4SS.S] 

Kkkxwioh, J. It was necessarily jidmitted pn_ behalf of tiie_plain- 
tiff that his mortgage of December 24, 1895, must be postponed 
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to that of the defendaiitfl, Philip Addison Williams and John WQ- 
flam Williams, of ApnT 8, ISSSTas regards Ibe sum of £2,297 th^ik 
advanced by them, and such otiier sums (if any) as were advanced by 
them on the same security at a later date but before they received 
notice of the plaintifTs mortgage. It was contended that, as regards 
any sums advanced after the receipt of that notice, the plaintifTs 
mortgage has priority ; and in support of this contention counsel reUcil 
on the authority of Hopkinsou v. Bolt There is much in the report 
of that case depending on the conduct of the respondent^ the plead- 
ings, and the supposed authority of Gordon v. Graham, which was 
then finally overruled ; but the point really decided is briefly, but accu- 
rately, stated in the first branch of the head-note to the report, 
which runs as follows : ** A first mortgagee, whose mortgage is taken 
to^ eover what is then due and also fhture advances (within a fixed 
amount), cannot claim the benefit of such advances in priorit y over a 
second mortgagee, of whose mortgage' he'had notice at the Ume of its 
execution, and before he made these new advances.^ The'lEoctrine 
there laid down not merely has never been questioned — which, of 
course, it could not be — but has been largely applied to cases of a 
similar character. Neither in Hopkinson v. Bolt, nor in any of the 
cases which have followed it, has there been, so far as I am aware, aiiy 
otbligatibii on the~ first mortgagee (whose position, by reason of the 
omission of the plaintiff to give notice of his charge, is here filled by 
the defendants Williams) to make fhrther advances; and in Hopkinson 
V. Bolt the mortgage was created in favor of bankers and to secure a 
current account. It seems to me that, if once yon introduce the ele- 
ment of obligation to make fhrther advances, the authority of Hopkin- 
son V. Bolt is inapplicable ; and that view is supported by more than 
one passage in the speeches of the Lord Chancellor (Lord Campbell) 
and Lord Chelmsford in the House of Lords. Ido not myself see any 

substantial difference for this purpose betwe en a p resent advance and 

a covenant to make certain advances at a future time on which the 
covenantee may maintain an action not to be answered by a plea that 
in the meantime the mortgagor has created another charge on the mort- 
gaged premises. 

T he pla intiff therefore is entitled to no relief against the (first) mort- 
gagees of April 2, 1896, or the trustees of the settlement and there 
must be Judgment for them with costs.* 
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C. Defences to Enforcement. 



AYLET V. HILL. 

Chancbkt, 1779. 

[2 DieL 651.] 

A MOBTOAOBE fofedoses, and, having a bon d as a collateral gecority , 
brings an action on the bond. 

Motion to stay proceedings at law on the bond. 

The JjObp Chancbllob held that the mortgagee mi ght proceed at law 
on ^is bond, notwithstanding he had obtained a decree of foreclosure, 
ai)d denied the motion. 



NEWBOLD V. NEWBOLD. 
Chancbrt, Dblawars, 1825. 
[I Def. Ch. 810.1] 
PBnnoB FOB AK Injunction. — This was a petition of John Newbold 



for an inj unction , accompanied by an'affidavit of the petitioner, setting 
forth, as the ground of the petition, the following facts, viz : 

The petitioner, on the 27th of August, 1823, e xecuted a mortga ge 
of ceilaTn~real estate^ in Delaware CountvT Pennsvlvania. to the 
Farmers' and Mechanics' Bank in the City of Pliiladelphia, one of the 
defendants, to secure the debt of $15,400, payable with interest, on 
or before the twenty-seventh day of August, 1825. Accompanying the 
mortgage was the petitioner's bond for the same debt, with a warrant of 
altbrne3'~ }5F9ie confession of judgment The bond and mortage were 
afterwards assigned by the^ahk to the" other defendants, Michael 
Ne^botd^ Tbomas Newbold and William Black, Jr., executors of 
Thomas Newbold, deceased, by whom said securities are now held. 

The petition then set forth that the defehdants7 Michael Xew^ldj 

' Only <me point is printed. — Ed. 
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Thomas Newbold and William Black, Jr., execotort of Thomas New- 
bold, dec'd, had caused Judgments to be entered upon the^tUiqner^i 
aforesaid bond in the Sapreme Court of tiie State of Delaware for 
Ne w Ca stle County ; that upon said judgment a writ of fieri jacias 
had been issued and' the 'same lad^b^h levied upon The' t)e!bre^en-' 
tioned real estate of the petitioner situated in New Castle Countj, 
notwithstanding the said executors held for the same debt a mortgage 
on tEe tract of land in Delaware Cbunt^s in the State of Pennsylvanij^' 
of_a yalue_ far more than sufScient, at a sherifiTs sale, to discharge the 
said debt after paying the prior liens upon it, which tract of land the 
said executors then had in their actual possession and were in receipt 
ofjts^roffts. 

T|>e CHAHCg LLOB rcfuscd to <^]!l9rd the writ, and assigned the 
following as his reasons : 

Upon the best consideration which I can give to the subject, I do 
not think that upon the case made in the petition the writ of injunction 
should be ordered. 

It seems to me to be clearly and reasonably settl ed that a mortgagee 
nsayjase all the remedies upon a bond and mortgage which the^law 
afford s, at the same time, and consequently any one of them which he 
prefers] but that he shall not take a double satisfaction for the debt. 
In Booth V. Booth, 2 Atk. 343, Lord Hardwicke says, " though' the 
defendant is foreclosing the equity of redemption here, yet he is not 
precluded fh>m bringing an ejectment at law at the same time, unless 
there is something very particular to take it out of the common case." 
And Lord Redesdale, in 1 Sch. & Lef. 176, states the general rule to 
be, that ^^ where a party is suing in this court he shall not be allowed 
to sue at law for the same debt But the case of a mortgage is an 
exception to this rule ; he has a right to proceed on his mortgage in 
equity, and on his bond at law at the same time.^ In the case before 
Lord Redesdale there was something *^Tery particular,^ (as Lord 
Hardwicke said) which formed an exception to the general principle, 
but not applicable to the present question. And in 3 Johns. Ch. Rep. 
331, Chancellor Kent says it seems to be generally admitted in the 
books, that the mortgagee may proceed at law on his bond or coyenant 
at the same time that he is prosecuting his mortgage in chancery. 

I f the m ortgagee may thus proceed, both at law jind in eqnitiy^lie 
cQEtainly^may. .haye the fruit of both, i^r^of either, &olhathedQfiajKot 
take a. double satisfaction; and whether he proceeds at law on the 
bond[ and mortgage, or at law on the bond and in equity on the mort- 
gage, th e principle is the same. Here, the mortgagee is not proceeding 
on the mortgage. In 1 Teates B. 9, where a suit was brought on a 
bond which accompanied a mortgage, the court would not preyent the 
plaintifiP firom leyying it on what land he pleased. 

PeHUan dismissed.- 



' 1 V ' . w :> 



t '..>.;'.(' ^ 









I 



V» k. 



^ 



I . . ^ 'k .. L. • ^',^\r ^ 



V 



K\'^:'^.V:.^,^^'.\J\ • • ■ ,•' •.1('iM''' ' ' ^ .i.^ •■ ' '^'^ 



I 









^ 



THATEB t^. MANN. 158 



THAYER V. MANN. 
SuFBBMJi Court, Massacbusktts, 1887. 

[19 Pick. 535.] 

PuncAK, J., afterward drew up the opinion of the court. The 
tenant's title was expressly to b e subject to the encumbrance of the 
mortgage o f the demandant AndtEe juriTSavefound that thelio tesV 
fo r the security of wTiich~this mor^ age was glven^,"tavVnor6een pa id, 
and that there existed no substantial set-off thereto^ Bu^Jhe tenant 
c ontends that the demandant cannot recover in this action, beca use tbie 
notes are barred by the Statute of Limitations^ so that the demandant 
could not r ecover upon tiie notes, if he sued for the same in his own 
n ame^ And the fact is so; idl the notes are within the statute. Two 
of them are witnessed, but that circumstance would not enable the 
indorsee to sue in his own name; and the third note, which is not 
witnessed, could not be recovered even in the name of the promisee, 
unless he could repel the statute bar. 

The deman dant is the assignee of the first jnor^;age and of the notes. 
T he tenant ther ef ore conten ds that the demandant cannot be en titled 
t o rec over upon the mortgage, inasmuch as he could not enforce his 
claim upon the notes ; and that a statute bar is io all intente equfvalent 
to an actual payment of the debt or notes secured by the mortgaged 
That is the question to be decided.' A reference to the condition con- 
tained in the mortgage, shows that it Is to be and remain in full force 
jintiT the"debt shall l>e paid. The creditor has a double remedy, one 
upon his deed, to recover the land, another upon the note, to recover 
{judgment and execution' for the debt; and it~ does' not follow that 
he cannot recover on one, although there may be some iecbnical objec^ 
tionor diiOQculty to his recovery upon the other. The debt remains 
although the Statute of Limitations may discharge the remedy upon 
the_npte. 

Thus in 8 Esp. R. 81, Spears r. Hartly, it was held by Lord Eldon, 
that where a creditor obtains possession of goods on which he has a 
lien for a general balance, he may hold in virtue of his lien, although 
the Statute of Limitations has run against a part of his demand. The 
debt was not discharged by the statute ; it was the remedy only which 
was affected. 

If there were no reference in the condition to the notes, the case 
would seem too clear for argument ; thus, if the condition were, that 
the mortgage should be void when the mortgagor or his executors, 
&c. should pay a certain sum of money, with lawful interest, it would 
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be in that respect like m Welsh mortgage^ and nothing short of pay* 
meat would defeat the title of the mortgagee. Now the reference to 
the notes recognizes the debt. The mortgage is giyen to secure the 
payment. It is to be discharged and rendered of no effect when the 
debt is paid. In Toplis v. Baker, 2 Cox, 12d| it was said by the court, 
that 'Mf the collateral security had been a note of hand instead of a 
bond, the Statute of Limitations would run against the note and leave 
the mortgage as it was."* 

In the case at bar the question, whether or not the debt has been 
paid, has been submitted to the jury, who haye decided in Uie negative. 
Tfee condition upon which the mortgage was given not having been 
performed, the court is of opinion that the demandant have JudglSifiPt 
for possession as upon a mortage. 



CSLINTON COUNTY v. COXbtal. 
SuFRSMB Court, Ioji^a, 1878. 

[37 la, 570.] 

Beck, Ch. J. The facts upon which the only question involved in 
this case arises are these: The deed of trust an d notes held by Butter* 
field wer e executed more than ten years prior to the commencement of 
the suit, but Cox, who executed them, has been a non-riesidebt of the 
Stote for a sufficient time to take an action against him upon the notes 
out of the operation of the Statute of Limitations. Rev. § 2745. A 
deed of trust to secure the payment of money is enforced by foreclosure 
^ja mortgage. Rev. § 3678. Counsel agree that, in this case, it is 
to be considered as a mortgage. Is Butterfield^s re medy by f ore dosure 
a gainst the land b arred by the statute? This is the sole question pre* 
sented by the case^for oirr decision. 

Under the law s of this State a mortgage convej's no interest in, or 
title toTlands, Imtls simpTj^'a lien {Tie'reon for the purpose of securing 
the indebtedness which is its foundation. It is an incident — a se- 
curity, in the nature of a lien — of the debt It survives until the debt 
be paid or discharged, or the mortgage is released. m8~a~ convoy 
bearing a lien for the protection of the debt, and~2i^ long as that exists 
it is not relieved of the duty of protection or rendered ineffective for 
that purpose. When the debt is discharged or, b3' o peration of la^ 
may no longer be enforced, its functions terminate, and not before. 
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Gower v. Winchester, S3 Iowa, 303 ; Burton v. Hintrager; 18 id. 348 ; 
State t;. Lake, 17 id. 215 ; Yannice v. Bergen, 16 id. 555 ; Crow, 
McCreery A; Co. v. Vance, 4 id. 435 ; Hendershott v. Ping, 24 id. 134 ; 
Packard v. Kingman, 11 id. 219. 

These principles determine the question before as, for, unless it 
appears that the debt is discharged, or is, under the law, no longer 
capable of being enforced, the deed of trust stands as a security for its 
payment The n on-resid ence of the debtor, Cox, arrested the opera- 
tion of theStatute^of Limitations, and the remedy upon tne mdeoted- 
ness still exists. The lien of the deed oTtnist may l)e~T^ 
satisfy the debt 

These doctrines are so well supported by the authorities cited, and 
the conclusion we reach is so plainly deducible thereft'om, as to forbid 
discussion. We have held, applying the same principles, that an ad- 
mission of a debt and a new promise to pay, which suspends the opera- 
tion of the Statute of Limitations, keeps alive the lien of a mortgage 
given to secure tiie indebtedness. Mahon v. Coolcy et oL^ 36 Iowa, 
479. The case is not distinguishable in principle from the one before 
us. In each the debt would have been barred but for the suspension 
of the operation of the statute, in the one case by a new promise, in 
the other by non-residence. 

The argument of appellee's counsel, based upon the fact that Butter- 
field could have brought an action to foreclose the mortgage within the 
ten years, upon service of process by publication, notwithstanding the 
non-residence of Cox, is answered by the case just cited. In that case 
an action could have been brought before the time fixed by the statute, 
ten years, expired. Counsel contend that as ten years have run in 
which an action could have been brought, it is now limited. But the 
law does not so provide, and, in the case cited, we have, in effect, held 
otherwise. B ut in truth, the time of limitation provided for by the 
statute has not expired, for the period of the non-residence of Cox is 
expressly taken therefrom.~This Is a sufficient answer to the argument. 

The conclusion we reach, it is thought by appellee's counsel, will, in 
this and other like cases, work hardship. Lands majr be purchased 
upon which old, unsatisfied mortgages maj' rest, under the supposition 
that they are satisfied or barred by the statute, and ma}* be subjected 
to such liens in the hands of the purchasers. But the hardships in 
such cases result not fh>m the law, but from the parties acting under a 
mistaken notion of their rights, and relying upon presumptions and 
protection not recognized by the law. Against hardships thus arising 
courts can extend no protection. 

The Judgment of the District Court upon the demurrer is reversed, 
and the cause is remanded for further proceedings not inconsistent 
with this opinion. Beversed} 

^ Compare: Kerr v. Ljrdecker, 51 Oh. St S54. — Bu. 
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WARING t;. SMITH. 

Chahcebt, Nkw Yo£K» 1817. 

[SBar6. Ck. U9.1] 

Ths Chancellor. The case, therefore^ which is presented by the 
bill, is simply this : The holder of a bond and mortgage, without aa- 
thority from either of the mortgagors, and without the knowledge of 
one of them, alters the condition of such bond and mortgage, in two 
yery essential particulars, to their disadvantage ; and after the one who 
is informed of the fact had declined to ratify the alteration, by a re- 
acknowledgment, the mortgagee passes off the bond and mortgage as 
valid and genuine securities, to secure the repaj^ment of a loan of 
money to himself. And the question now to be considered is this: 
can the assignees of the person who has been guilty of this fraud, or 
any other person claiming title to the bond and mortgage under him, 
or them, as the assignee thereof, enforce the collection of the mortgage, 
in a court of equity, against the mortgaged premises, in the hands of 
the mortgagors, or in the hands of persons claiming title under such 
mortgagors, or either of them? 

It was formerly held, that the alteration of a bond, or other sealed 
instrument, in a material part, even bj* a stranger, without the consent 
of the party whose rights were affected by such alteration, avoided the 
deed. (Pigott's case, 11 Coke's Rep. 27.) The modem and more 
sensible rule, however, is, that such an alteration, if made by a part}' 
claiming to recover on such bond or instrument, or by any person 
under whom he claims, renders the deed void ; but that an alteration 
by a stranger, without the privity or consent of the party interested, 
will not render the deed void, where the contents of the same, as it 
originally existed, can be ascertained. (Rees v. Overbaugh, 6 Cowen's 
Rep. 746 ; Mathis v. Mathis, 8 Dev. & Bat. Rep. 60 ; Henfree t;. 
Bromley, 6 £ast, 309.) I apprehend, however, that the burden of 
proof in such cases, is cast upon the party seeking to recover upon the 
deed, to show that the alteration was not made by him, or by those 
under whom he claims, nor with his or their privity or consent 

A distinction is made between deeds which operate to convej' the 
title to property, and those which merely give a right of action. For, 
where the legal title to real estate passes to the grantee bj' the execu- 
tion and delivery of a deed, a firaudulent alteration of the deed, by such 
grantee, will not have the effect to revest the title in the grantor, in 
cases where the Statute of Frauds requires a written conveyance to 
transfer the title. (Doe, ex dem, Berkley v. Archbishop of York, 6 
East's Rep. 86 ; Mitler v. Mainwaring, Cro. Car. 897 ; Maginnis v. 
McCulloch, Gilb. £q. Rep. 285 ; Morgan v. EUm, 4 Yerg. Rep. 875 ; 
Doe, ex dem. Beauland v. Hirst, 8 Stark. Rep. 60 ; Lewis v. Payn, 8 

I Thii case is abridged. «-Ed. 
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Cowen's Rep. 71.) In this class of cases it is held, that the title to 
the estate, which was vested in the grantee bj a genuine and valid 
oonve3'ance9 remains in the grantee, although he destro3*s or makes 
void the deed itself, by a forgery, or by a voluntary cancelment of the 
conveyance which created that title. But the deed itself is avoided 
thereby ; so that the grantee cannot recover upon the covenants therein, 
nor sustain any suit founded upon the deed as an existing and valid 
instrument. 

The case is much stronger against the complainant in this State, 
where the mortgagor is, for most purposes, considered the legal as weU 
as the equitable owner of the mortgaged premises, previous to fore- 
closure ; and where a discharge of the debt leaves the legal title to the 
premises in the mortgagor, or those who have derived title thereto 
under him, as if no mortgage had ever been given. Before the adop- 
tion of the Revised Statutes, it was settled by the courts of this State, 
that the mortgagor was to be considered as the real owner of the fee, 
of the lands mortgaged, except for the mere purposes of protecting the 
mortgagee as the holder of a security thereon for the payment of his 
debt. (See Runyan v. Mersereau, 11 John. Rep. 534.) And the 
Revised Statutes have restricted the legal rights of the mortgagee still 
farther, by depriving him of the power to bring a suit to recover the 
possession of the mortgaged premises, before a foreclosure. The only 
right he now has in the land itself, is to take possession thereof, with 
the assent of the mortgagor, after the debt has become due and pay- 
able, and to retain such possession until the debt is paid. The mort- 
gage then is here nothing but a chose in action ; or a mere lien or 
security upon the mortgaged premises, as an incident to the debt itself. 
And where the mortgagee has released or discharged his debt, by an 
improper and voluntary alteration or destruction of the bond and mort- 
gage by which it is secured, he ought not to be permitted to sustain a 
suit, in any court, for the recovery of his debt, the basis of which suit 
must be the securities thus voluntarily destroyed or made void. 

N. F. Waring, the mortgagee, who was guilty of the improper acts 
of altering this bond and mortgage, and of then passing them off to the 
insurance company, as good and available securities, certainly would 
not himself have had~lhe right to come into this couib to ioredoae the 
mortgage. And his assignees sit in the seat of their assignor, and are 
not entitled to any relief, against these defendants^ which the assignor 
himself could not have claimed. 

The decretal order of the Vice ChaneeUoTi which is appealed fromj 
ie Hyer^ore right, and U must be affirmed with costs. 
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McKAT V. FUNK. 

SuPEBMi Court, Iowa, 187S. 

|S7/a 66t.] 

Beck, Ch. J. I. The appellant claims that the District Court had not 
Jurisdictioo in the case to proceed to Judgmeot either in the foreclosure 
of the mortgage or on the personal claim against the defendant, but 
should have stayed proceedings in each upon defendant's motion. The 
proceedings are of a double character and object: I. To foreclose the 
mortgage and subject the lands to the lien thereof; 2. To recover 
Judgment against defendant personally, which may be enforced, for the 
amount of the debt remaining unsatisfied after the sale of the lands 
upon the decree of foreclosure. 

It has been determined by this court that the bankruptcy of the 
mortgagor does not defeat the Jurisdiction of the State court to enter- 
tain a cause of foreclosure when the assignee has taken no steps to 
redeem from the mortgage, and the mortgc^e has not filed a claim for 
the debt secured, in the bankrupt proceeding ; acts which are necessary 
to give t^e Bankrupt Court Jurisdiction over the mortgaged property. 
Brown v. Gibbons, ante. 

Following this decision we hold that the District Court possessed 
Jurisdiction to entertain the foreclosure proceeding, and by proper 
decree order the sale of the property, and the application of the pro- 
ceeds to the payment of the mortgage debt The decree to that extent 
is affirmed. 

II. Xb9 other proceedings in this action looking to a personal Judg- 
ment against defendant^ inasmuch as they involved a matter — a per- 
sonal debt against one adj~udged~a bankrupt -- which was within the 
Juri sdiction of the Bankrupt Court, ought, under section 21 of the^Bank- 
rupt Act^ to have been stayed, and nothing further done therein after 
defendant's motion until the final determination of the question of the 
bankrupt's discharge. Doubtless it was esteemed by the court below 
tliat the order staying execution fully complied with the requirements 
of the section of the Banknipt Act Just cited ; but it does not so appear 
to us. After the motion was filed nothing ought to have been done 
further than the entering of an order staying proceedings. But a Judg- 
ment was rendered, which, however, was not to be enforced by execu- 
tion until the further order of this court. Tlie law was not followed, 
and the Judgment against defendant personally was, therefore, errone- 
ous, and must be reversed. 

As it does not appear that specific objection on these grounds was 
made to this Judgment in the court below, and as the decree of fore- 
closure is afllrmedy the reversal will be without costs. 
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The defendant will pay all the costs of this appeal The cause will 
be remanded for proper proceedings in harmony with this opinion. 

Affirmed as to the decree of foreclosure. Iteversed as to the per" 
sonal jvdgmevU against dtfendawt. i I I-- i f "^ / 



HABBISON v. OWEN, 

Chancbbt, Enolahd, 1738. 

[1 Aik. 519.] 

This cause went off to an issne, to try whether certain mortgages 
were fairly cancelled by the mortgagee," or whether they were franda- 
le ntly and ^ ystealtUh carried away Iby "the mortgagor, and the seals 
cut off by himi 

Lord Uhancbllob said in this cause, that if a mortgagee cancels a 
mortgage, and it is found so in his possession, it is as much a release as 
cancelling a borid^~Bnt It does" not' convey or" reves.t the estate in the 
mortgagor, for that must be done by some deed. 

/^ ' '// ^, i " ( r '- ;.' ' : / / , , •' 
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8TILLHAN v. LOONET. 
ScFBSMB Court, Tkitnbmbi, 18M. 

[8 CM. to.] 

Shackxlfobd, J., delivered the opinion of the oonrt 

This bill WAS filed on the chancery side of the Common Law and 
Chanceiy Cbiirt at Memphis, to foreclose a mortage executed by the 
defendant, on three lots in the City of Memphis, which had been duly 
fegi8tei^~tb secure the payment of two notes, of t2,3D(r'eac S7 da ted 
July 22, 1862} due in twelve and twenty-four months from date, 
payable at the Union Bank, indorsed by Stillman A Beach. The 
answer of the defendant and tiie proof, shows the consid eration for 
which the n otes were executed was Confederate Treasury notes. The 
Chancellos dismissecTlEe bfll; ttom which the complainant has 
appealed. 

It is a well«settled principle in executing contracts, if the considera- 
tionls illegkrand a^^inst public policy, the court would not lend its 
active aid to enforce it No rule of law is more clearly deflned and 
settled than this, in the American and English Jurisprudence : 8 Head, 
297 and 728; 6 Bing. 174; 10 Bing. 110. This court, held in the 
case of Overall t;. Wright, deceased, at Nashville, December Term, 
1865, in manuscript, that an agreement to credit a payment in Con- 
federate Treasury Notes, for which Mr. Wurtz had given his receipt, 
and on the trial sought to have credited on the note, was no payment; 
that Confederate Treasury Notes were issued for an unlawful purpose, 
and in violation of the laws of the State, and Constitution of the United 
p States, and that all contracts founded upon them, was illegal, and could 

not be enforced through the courts. In the case of Craig tr. the State 
of Missouri, the Supreme Court of the United States held, a promissory 
note given for certificates issued at the Loan OflSce of Chariton, Mis* 
souri, payable to the State of Missouri, under the Act of the Legisla- 
ture establishing Loan OflSces, was void, 4 Peters, 410, the Act being 
in oonfiict with the Constitution of the United Sutes. 

In the case under consideration, the notes were issued by an unlaw- 

ful confederation of States, whose declared purpose was to overthrow 

the Constitution. The enforcement of all such contracts is against 

{)ublic policy. The party seeking the aid of the court will be repelTed.' 

The defendant, not out of any favor to him, but because he is such, 

can allege and show the Illegality of the contract. That being made 

apparent, the legal consequences follow. 

There U no error in the decree of the Chancellor^ and the same i$ 

affirmed^ 
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APPONAUG BLEACHING, DYEING, & PRINTING CO. 

V. BAWSON £T AL. 

SuPBKMS CouBT, Bhodk Islakd, 1900. 

[9S R. I. 188.] 

Bill in egaity t o rede em property alleged to hare been conveyed by 
a trust in the nature of a mortgage. The bill alleged that the com- 
plainant, being nnable ^LP^f ^^ Ji!^®^^^P^^^ V^ t^^y entered into an~ 
agreement with B., one of &e respondents, for Uie purpose of prevent- 
Ing^a sacrifice of its ^property and~effecting asettlement with its credi- 
fora for 20 per ~cent,l)y which arrangement it was to convey all its 
property 1E6 B. in trust; iliat B. was to carry o n the business and j^ay 
the credrtors of A., so far as they would accept 20 per cent of their 
claims ; and upon repayment to B. by A. of all moneys used to effect 
such settlement and the necessary expenses incurred, with interest on 
said amount and, the cost of all permanent improvements made on the 
property and the further sum of $5,000 as payment for his services, B. 
i^p-eed t6~ reconvey all the property to A. ; that^A. convej-ed all its 
property to B. by absolute deed and bill of sal^ and B. execut ed an 
agreement, which waa"not recorded, to reconvey said propert}* on said 
t erms at t he expiration of one year from the date of said agreement ; 
that the vaTueof said property was much greater than the amount 
necessary to pay 20 per cent of its indebtedness and the $5,000 for 
services. The bi ll alleged that B. thereafter conveyed all said property 
to the X. corporation, which received the same with notice of said 
agreement The bill averred an offer and readiness to pay B. the 
amount of money expended by him, but alleged a refusal by B. to 
fhmish any information thereof. The bill asked for an_accounting, 
and that the complainant be permilted to redeem the"property in 
accdi^irce ~ with die agreement Heard on demurrer to bill, and 
d^u^rer sustained. ~' 

Peb^TIuriam. We^do not think that the transaction set out in the 
bill was a mortgage, as contended in behalf c^ the plaintiff, but that, 
tEe corporation being insolvent, it was rather a scheme on its part to 
enforce a settlement with its creditors on its own terms. As such it 
was clearly fraudulent and void as against creditors, and the complain- 
ant is therefore in no position to ask the intervehfion of the court 

The case of Hudson v. White, 17 R I. 519, was not a case of a 
fraudulent conveyance, and the statement alleged to be a dictum was 
that one not a creditor and being neither grantee nor g^ntor could not 

^ '^^u0^t^A (So 0J?ue^<5 '^^i^ J-Ca^v-i .t>'-ia.(i lU'Uy.: .. ^ui \]^j J ^ -!; .'< ;.-r/ A; r/w.. 
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nUe that question as to sach a oonyeyanoe. In the present case 
the granto r seeks to redeem from the grantee upon a secret trust 
which he claimir operat|^ as a mortgage. 

— _ Demurrer tustainecU 



8CH00LE AHD WiFB V. BALL. 

■ 

Chavcbbt, Ibblamd, 1808. I 

[lSdL4r Lefr' 176.] 

The bill was filed by Schoole and wife, administratrix of her 
mother Elinor Crigan, to foreclose a mortgage made to the intestate. 
The plaintifTs wife having got the title-deeds of the mortgaged 
estate mto_her possession, and being separated from her husband, 
(Ad lodged t hem in the hands of Taylor, an attorney (now deceased), 
whom she had employed to conduct a suit against her husband; and 
the representatives of Tayi6r~aireged that they had a lien on these 
deeds for The costs of such proceedings, and refused to give them up. 
Schoole Tn the meantime was proceeding at law upon the collatend 
security.*" Under these circum8tancMja_motio^n_was now_made on_.. 
the part of the defendant for an injunction to stay proceedings at 
lawTand that his recognizance might be taken for the sum due on the 
fool of the mortgage, until the title-deed should be brought in for the 
purpose of reconveying the estate* 

Lord Csakcbllob. The general rule is, that when a party is 
suing in this court, he shall not be allowed to sue at law for the 
same debt. But the case of a mortgagee is an exception to this rule; 
he has a right to proceed on his mortgage in equity and on his bond 
at law, at the same time. — So, the mortgagor has a right not to be 
obliged to pay the money on his bond, if he is in danger of not 
getting back his title-deeds: the mortgagee can have nothing but 
on coQdTtiojQ of re-conveying and giving up the title-deeds which he 
has recejyed. I remember a case where the mortgagee died without 
any heir that could be discovered, and the court restrained the execu- 
tor of the mortgagee from proceeding at law to compel payment of 
the money, there being no heir who could re-convey: the money was 
ordered into eourt until the executor should find the heir, and the 
cause remained some years in court, until at last it was thought 
worth while to get an act of parliament to revest the estate, on an 
allegation that the heir could not be found, and the Crown giving its 
consent 
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In this case, Mr. Schoole claimB in right of his wife, and he mast 
therefore answer for the condact of his wife, be it wtiat it may, and 
for the condact of the attorney whom she employed, so far as that 
conduct is injnrioas to the defendant It is evident that Schoole has 
it not at present in his power to make^a re-conveyance, so that if 
he shoald be allowed to recover the money on the jadgment, the 
mortgagor woa ld be pat to^ great inc onven ience. Therefore I shall 
direct an injanction tcT stay proceedings at law, and re fer it to a 
mailer to take an accoanFoT what is due for prmc fpal^ i nterest, and 
costs, and the costs of the proceeding at law (for I do not think that 
proceeding so unconscientious on the part of Mr. Schoole as to de- 
prive him of his costs) ; and that the money shall be paid into the 
bank, to rema in until the t Ttfe-deeds are secured and a re«conveyance 
can be had. Mr. Sail must pay the costs here alsa 



OCEAN NATIONAL BANK v. FANT. 
Court of Appeals, New Yobk, 1872. 

[50 N. Y, 474.] 

Bapallo, J. The note upon which the defendant is sued, as in._ 
dorser, contains a stotement that the maker has deposited with the 
payee, as collateral security, certain railroad bonds, with authority 
to sell them without notice i n cas e of non-payment of the note; and 
it is found as a fact that these collaterals came to the hands of the 
plaint iff when it became the holder of the note. 

We_think that the court below was clearly right in holding that an 
agreement to restore these collaterals to the maker, on payment of 
the note, is to be implied from the transaction as stated in the instru- 
ment itself^ and that the acts should be simultaneous. The right of 
the maker to receive these collaterals when he should pay the note 
stood upon the same footing as his right to the surrender of the note 
itself; and, laying out of view special cases of lost notes, it is well 
settled that, to constitute a valid demand, the note must be produced, 
and ready to be surrendered on payment. Story on Prom. Notes, 
§§ 445, 448, 107; Smith v. Bockwell, 2 Hill, 482; Edwards on Bills, 
503, 504. 

It would be most unreasonable to require the maker to pay such a 
note in the absence of the collaterals, which frequently consist of 
negotiable securities, and to trust to his legal remedies against the 
holder to recover them. 
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It is found m > fact that, at the time payment of the note was 
demanded of the maker, he demiwded of the notary presentiog it a 
return of the collaterals, and stated that he was ready and willing to 
pay the note on prodaction of the collaterals; but that the notary did 
not have them, and the maker's refusal to pay was on the sole ground 
that the collaterals were not produced. Without any further demand, 
and without showing any tender or even the production of the 
collaterals, ready to be surrendered, the defendant was sued as 
indorser. 

The case contains evidence sustaining the findings, and we think 
the conclusion was correct that the collaterals, not being produced or 
in readiness to be surrendered on payment of the note, and the refusal 
being on that ground alone, the demand and refusal proved were 
insufficient to charge the indorser. 

JudfpnmU affirmed. 



i ^ '^ •/..V^'i ■ r 



"^ GHISSUM V. DEWSS. 165 



CHAPTER IT. 

THE POSrriOK OF THE M0BT0A6EB. 



Sacnoir I.— Title. 



A. Mortgagee a» Qraniee. 

CHISSUM V. DEWES. 

Chanckrt, 1828. 

[5 Aim. S9.] 

TsB tmstees of Great Dover Street, by lease dated the 16th of 
March, demised a house to Dewes for the term of fourteen jears, to 
commence from the 10th of October, 1812, at a yearly peppercorn 
rent; and in it they covenanted, that the lessors would not, at the 
expiration of the term, make any claim on the head landlord for any 
benefit of renewal. Dewes, who carried on the business of an up- 
holsterer on the premises, deposited his lease with Dickenson as a 
security for a debt 

A creditor's suit having been instituted, after Dewes*s death, for 
the administration of his assets, the lease of the house, with the 
good-will of the business established in it, was, in 1823, put up for 
sale under the decree and with the concurrence of Dickenson's ex- 
ecutor^ Of the term, only three years and one quarter were then 
unexpired. The lease and the good-will were sold for £1000, which 
was much less than the amount of the debt due to Dickenson ; and 
the money was paid into court, to abide the result of the claim of 
the equitable mortgagee. 

On behalf of both plaintifP and defendant it was urged, that the 
equitable pledge extended only to the lease, and not to the good-will 
of the business carried on in the premises; that l}ie~ good- will Tiad 
been expressly included in the sale ; that, in fact, the greater part 
of the purchase-money had been given for the good -will; that, there- 
fore, it ought to be referred to the Master to determine what propor- 
tion of the £1000 was to be considered as the purchase-money of the 
lease, and what proportion of it as the purchase-money of the good- 
will ; and that only the former portion of the fund ought to be paid 
to the equitable mortgagee. 

The Master of thb Bolls. The ^ood-will of the business is 
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nothing more than an advantage attached to the poeaeasion of the 
house; and the mortgagee, being entitled to the poBseasion of the 
hoQse, is entitled to the whole of that advantage. I cannot separate 
the good- will from the lease. ^^i » 



HUGHES V. GBAVES/ 



CouBT OF Appsals, Kbhtuckt, 1822. 
[1 Lift 317.] 

OmnOK OF IHB COURT. 

Palmer, being indebted to Hughes in the sum of 1346.27, to secure 
the paj'ment thereof, executed a mortgage upon two slaves by the 
names of Fanny and Esther; which mortgage was, in ttuetime and 
in the.. proper office, admitted to record. Palmer afterwards sold 
Fanny to Walker, and Esther to Graves ; and having failed to pay 
the debt for which they were mortgaged, Hughes filed his l)iir against 
Palmer, Walker, and Graves, praying for a foreclosure of the mort- 
gage, and a sale of the slaves, in satisfaction of his debt The bill 
was taken for confessed, at the rules in the office — the rule docket 
not then having been abolished. Walker afterwards filed hts answer, 
in which he admits that he purchase3~Fanny ; but insists that it was 
without notice that she was included in the mortgage. The cause was 
afterwards set for hearing as to Palmer and Walker, and continued on 
the rules as to Graves. The court, on the hearing, pronounced a 
decree foreclosing the mortgage and directing a side of the slave,' 
Fanny. She was accordingly sold for the sum of $325. Hughes then 
filed a supplemental bill, in which, after stating the former bill and 
the proceedings thereon, he alleges that the slave, Esther, when pur- 
chased by Graves, was of little or no value, being afflicted with a 
malady of which she afterwards died; and that the slave, Fanny, 
subsequent to the execution of a mortgage, had two children, which 
were claimed by and in the possession of Walker, under his purchase 
from Palmer, and that he was informed that Walker had sold and re- 
moved them to places unknown ; and he prays that they may be (if 
to be had) delivered up to be sold in satisfaction of the residue of his 
debt remaining unpaid, or that Walker may be compelled to pay. 
Walker, in his answer to the supplemental bill, controverts the un- 
soundness of Esther, and alleges her to be of sufficient value to piety, 
the residue of the debt. He admits the slave, Fanny, had two children, 
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o ne of wh ich was born before, and the other after he parehased her, 
a nd tha t he sent them off by an agent, who sold them for $150 ; bat~ 
states that he is ignorant to whom they were sold, or where they are, 
and contends that they are not liable to the mortgage ; more especiallyi 
as Esther had not been sold. 

The canse came on to be heard, and the bill, as to GraveSi being 
taken for confessed in coort^ the rule docket having then been abol- 
ished, the circuit court decreed that Graves should pay the balance 
due to Hughes, after the sale of Fanny, and dismissed the supple- 
mental bill, as to Walker, with costs. Graves afterwards prosecuted a 
writ of error to this court, and on the ground that there was a defect in 
the service of process, Uie decree, as to him, was reversed, and the 
canse remanded, with leave for him to answer. When the cause 
was remanded, he answered, and in his answer alleges that Esther 
was laboring under a disease when he purchased her, of which she 
afterwards died, and insists upon his being a purchaser without notice, 
etc. 

1. In this situation of the canse Hughes has prosecuted this writ of 
error, and by his assignment of error questions the propriety of the 
decree dismissing the supplemental bill against Walker. 

There can be no doubt but the slave, Fanny, was liable to the mort- 
gage. Walker having been a purchaser without notice in fact of the 
mortgage, is an immaterial circumstance; for the mortgage having 
been dul}' recorded, the law will presume noUce. Besides, the l^al 
title was by the mortgage vested in Hughes, and the want of notice 
only prote^ a purchaser against a latent equity, and not against the 
legal titie. Nor can there be any doubt but that the children bom of 
Fanny after the execution of the mortgage are as much liable as Fanny 
herself is ; for it is a settled rule, that the offspring belongs to the 
owner of the mother — partus BequUur ventrem being a maxim of 
the common as well as of the dvil law ; and as Walker has removed the 
children and sold them to persons unknown, so that they cannot be 
made specifically subject to the decree of the court, he has unquestion- 
ably incurred a personal liability, to the extent of the price he received 
for them. 

2. Esther is, beyond question, as much liable in the hands of 
Graves, as Fanny and her children are in the hands of Walker, anS* 
in proportion to her value, he ought, we apprehend, to contribute to 
the payment of the mortgage debt. But the liability of Esther and 
the obligation of Graves to contribute to the payment of the mortgage 
debt cannot operate to discharge Walker from his liability. The 
whole and every part of the property conveyed by the mortgage is 
equally liable to the debt, and must remain so, until the whole debt is 

' paid. The proportion in which Walker and Graves should contribute 
to the payment of the debt is a matter to be settled between them, but 
cannot affect the liability of either of them to Hughes. To him, they 
must each remain liable to the extent of the value of the properly he 
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may have rece ive d, nntil tbe whole debt is paid. The decree, there* 
fore, dismissing the sopplementai bill against Walker, is erroneoias^ 
and would have been so, if the decree against Graves for the residae 
of the debt which remains due had still been reversed; for nothing 
short of the payment of the money would be a discharge of Walker'sT 
liability. Even a Judgment at law against one, where several ar? 
bound in the same obligation, will not discharge the other ; and ajdr^ 
tiori^ a decre e, in a case of this sort, ought not to be made to haye_ 
that effect. Tt the cause had been in a state to be heard properly^ as 
to Graves, and the value of Esther were found to be in the same pro^ 
portion to the residue of the debt remaining unpaid, as the value of 
Fanny and her children was to that part of the debt which Walker had 
pa|d, the court ought, in that case, to have directed the residue of t¥e ~ 
debt to be paid, part by Graves ; and in case of his failure, that it 
should be paid by Walker, if it should not be more than the price 
received by Walker for the children of Fanny; and if more' than" 
that, he should pay to that extent only ; and such should be the decree 
entered, when the cause is remanded. Decree revered 



McMURFBnr V. HINOT. 
SuPBBMK Court, New Hampshire, 1827 

[4 N. JET. S51.] 

This wa b an action of covenant broken on an indenture made the 
12th July, 1811, by which the plaintiff demised to Seth Daniels, a 
certain tract of land to hold during her natural life, and the said' 
Daniels covenanted with the plaintiff to pay her, on the first day of 
May, annually, a rent of 9d0. 

The action was brough t against the defendant, as assignee of 
Dani els, for the said rent from Ist May, 1817, to tbe Ist May, 
1825, and was submitted to the'^decislbn of the court upon the foi- 
lowing statement of facts. 

The. indenture was made as stated in the declaration, and Daniels 
haying entered under it, afterwards conveyed JEill his estate io'one 
Gilman Dudley, who, on the M April, 1822, conveyed the land" to" 
the defendant in fee and in mortgage. Dudley remained in posseeh 
sion and took the profits until his death in October, 1822, and after 
his decease his administratrix remained in possession, laking the 
profits until April, 1824. On the 16th April, 1824, a tenant entered* 






Uxx^^ 



4 . 



* V-».' .* 



F 



HcMUBPHT V. MINOT. 169 

ppo n pa rt of the land under an agreement with the defendant to pay 
rent to him i n ea se the land was not redeejied. 

On^the 23d April," i825rthe administratrix of Oilman Dudley 
conveyed to the defendant the right in eqaity to redeem the land 
m ortga ged Mafore8"al37^CTflie~ defendant* ssai^^ tenant has been in 
pos sessio n of the whole tract from that time to the commencement of~ 
this action7 onihe 22d Karch, 1B2B. " 

All the interest which the plaintiff ever had in the land was an_ 

^^^^7^^^^L?^[!L^i^l^^^ the reversion was in Daniels. 

BiCHAiu>soN, C. J. It has been nrged in behalf of the defendant 
in this case that the plaintiff is not entitled to recover anything, 
because the rent was never demanded of Minot The law on this 
point is well setiled. Wheii a lessor proceeds for a forfeiture or to 
enforce a penalty he must show a demand of a rent on the very day 
it was payable. But in an action of covenant no demand is neces- 
sary. Remson v. Conklin, 18 Johns. 417; Com. Dig. ^^ent,''D. 1; 
Coon i;. Brickett, 2 N. H. Rep. 168. 

We are therefore of opinion that this objection to the action can- 
not prevail. 

It has also been urged that this action cannot be mai ntained, 
because the particular estate and the reversion having become united 
in the same person, the particular estate is mel|[ed and~i&e renf ex* 
tinguished. Had the rent in this case been incident to the reversion 
it is clear that this action could not be maintained. York v. Jones, 
2 N. H. Rep. 454. But it is well settled that the rent is not in- 
s epar ably incident to a reversion. Coke Litt. 148 and 47 a; 2 BL 
Com. 176. ~ 

Rent may be reserved upon a grant of a man's whole estate, in 
which case there can be no reversion. 

The case of Webb v. Russell, 7 D. & E. 898, which has been cited 
by the defendant's counsel, does not apply in this case. It was there 
held that where rent is incident to a particular reversion, when that 
particular reversion is merged, the rent is extinguished. But in this 
c ase th e rent was never incident to the reversion. The plaintiff ^ 
granted her whole estate reserving a rent, and she had no reversion 
to^liich it could be incident ' 

Tn order to maintain this ground it must be shown that when he 
who has a reversion takes a lease of the particular estate and cove- 
nants to pay rent, such rent is extinguished by the union of the 
particular estate and the reversion. But this proposition cannot be 
sustained by any reason or authority, and we are of opinion that this 
ground of defence fails altogether. 

But it is further contended on the part of the defendant that being . 
only a mortgagee he cannot in any event be beldlTabTefor the rent' 
until he took possession under the mortgage, and the case of Eaton 
V. Jaques, Doug. 455, is cited as an authority. But that decision 
has been long questioned, 7 D. & E 812, and in 1819 the question . 
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came before all the judges of Englandt and a great majority were of 
opinion that when a party takes an assignment of a lease by way of 
mortgage as a secarity for money lent, the whole interest passes to 
himand he becomes liable on the covenant for the payment of rent, 
though he has never occupied or become possessed in fact Williams 
V. Bosanquet et, dL^ \ Brod. db Bing. 72. 

In this state it has been repeatedly decided that a mortgage in fee 
vests in the mortgagee the whole legal estate; the necessary conse- 
quence of which seems to be that such a mortgagee must be liable for 
the performance of covenants running with the land. And we think 
in this case the defendant is liable for any rent that became due 
after his mortgage was executed. 

In considering this case, the question occurred to us whether the 
liability of the defendant could be affected by the circamstance that 
the rent was reserved upon a grant of the freehold, while the convey- 
ance to him was in fee. But we find that it has been decided that 
covenant will lie against the assignee of part of an estate for not re- 
pairing his part, for it is divisible and follows the land. Congham 
V4 King, Cro. Car. 222 ; 2 East, 580. 

And we are not able to discover any reason why he who takes a 
larger estate should not be bound by a covenant running with a less 
estate which is parcel of the larger. 

On behalf of the plaintiff it has been aq^ued that the defendant is 
liable in this action, not only for the rent which has become due since 
he became owner of the land, but the rent which became due before 
that time. 

The cases which have been cited by the defendant's counsel seem 
to show that the law is not sa 

It is another argument in favor of the defendant, that when the 
action is against an assignee, it is usual to all^e in assigning the 
breach of the covenant, that the breach happened after the assign- 
ment 2 Chitty's PI. 191 ; Lilly, 184 ; Dubois v. Van Orden, 6 Johns. 
105; Carthew, 177; 2 Yentris, 281. 

It is said in Woodfall, 274 and 888, that an assignee is liable for 
rearrearages of rent incurred before, as well as during his enjoyment; 
bat he cites no case in which it has been so decided, and offers no 
argument in support of the propositions, and we are of opinion that 
this is not law, and there must be Judgment for the plaintiff for the 
rent which has become due since the 8d of April, 1822. 

Judgment for theplaii 



1 Compan : WniiamB v, Bonnqnet, 1 Bfod. 4b B. S38 ; Calrert v. Bndlej, IS Hour. 
580; Letter o. Hardest^, 29 Md. 50 ; Fanner'e Bk. v. Mutual Co., 4 Leigh, 6^ accord. 
Astorj^.JSqjrt, 5 Wend. 605; Eston v, Jsques, S Doag. 455, oonftxi.— Bow 
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MOORE & JANNEY v. JONES. 

Circuit Court, United States, 1877. 

[3 Wood* C. C, 59.] 

Woods, Cironit Judge. The demurrer is well taken. The currency 
act, Reviaed Statutes, section 5, 189, declares that '^ the capital stock 
of each association shall be divided into shares of one hundred dollars 
each and be deemed personal property, and shall be transferable on 
the books of the association in such manner as may be prescribed 
in the by-laws or articles of association* Every person becoming 
a shareholder by such transfer shall, in proportion to his shares, 
succeed to all the rights and liabilities of the prior holder of said 
shares.'* 

Now, according to the averments of the bill, Moore A Janney 
became the transferees of the stock of Jo nes by transfe r on the 
books of the association. According to the~terms of the act such' 
transfer made them stockholders and subjected them to all the rights 
and liabilities of the prior holder of the shares, among which is 
that shareholders shall be held individually responsible equally 
and ratably, and not one for another, for all contracts and engage- 
ments of such association to the extent of the amount of their stock 
therein, at the par value thereof, in addition to the amount invested 
in such shares. 

So far as the bank and the public were concerned, Moore & Janney 
were^ the owners of the stock. They were entitTed^to vote the stock 
at stockholders' meetings, to draw dividends, and to transfer the 
stock to whom they pleased. The public were advised by the list of 
stockholders kept in the office where the business of the bank was 
transacted (see Rev. Stat, sec 5210), that Moore & Janney were 
shareholders to the amount of sixty-five shares. By appearing on 
the st ock book of the bank and upon the list of shareholders required 
tpJ>e_posted in the business room of the banl:, fhey assumed the lia- 
bility of shareholders. Neither the bank nor the public were required 
to take notice of the private understanding between Moore & Janney 
and the person from whose name the stock had been transferred. The 
individual liability falls upon the person who appears on the stock 
book of the bank by transfer to him to be the owner of the stock. 
The law organizing the banks seems to place it there. To allow one 
who, by inspection of the stock book, appears to be a shareholder 
who has allowed himself to be held out by the bank to the public as a 
shareholder, to set up secret arrangements between himself and the 
real owner as a defence to his individual liability for the debts of 
the bank, would be to make of no avail the individual liabili^ clause 
of the currency act 

*^ It is well settled that one to whom stock has been transferred in 
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CQjmv.v>^^^ pledge^or as collateral secnrity'for money loaned, and who appears 
tih »£ I\LaJ)li«)iS5^^^® register oflEhc corporation as the owner oftheBUwk, iB,~1nrthe 
tt*«t^:tVw*W*^^gjj^ ^^ ^jj^ insolvency of the corporation, chargeable as a siocE* 

Wa ilUuAjJi^ holder for the benefit of creditors.** Thompson on Stockholders, 
IniV \ I Wl()li> *®^* 223; Adderly v. Storm, 6 Hill, 624; Rosevelt v. Brown, 11 
^*^ ^^ N. Y- 148 ; Matter of Empire City Bank, 18 N. Y. 199, 228 ; Holyoke 

^^iA^O^f^^ Bank v. Bumham, 11 Cash. 183; Magroder v. Colston, 44 Md. 349; 
iUxUAit AA^^^AjJk^^^^® V. Babcock, 10 Mete. 525, 545; Wheelock v, Kost, 77 111. 296; 
^V^ ^ I Pullman v. Upton, 96 U. 8. 828. 



t 




fXi I Pullman v. Upton, 

O^'^ip^*^ Moore & Janney, so far as the bank and the public were concerned, 
tCUiUffV^ere to all intents and purposes shareholders and individually liable 
Wi^^^ffi^RiUi \rtt^ ^ ^^^^ '^^'^ demurrer to the bill must be sustained.^ 

B. Superiorihf of ike Mortgage Lien. 
BOUTELLE v. MINNEAPOLIS CITY. 

SUPBBlfB COUKT, MlKNBSOTA, 1894. 
[59 if tim. 498.] 



CoLiJNS, J. Although counsel have made mnch of this appeal in 
briefs and by oral argument, a statement of the undisputed controlling 
facts will show it to be an exceedingly simple case. May 11, 1889, 
Fred. H^ Bo ardm an, owner of two lots in the city of Minneapolis, 
mortgaged them to one ISarah T.'HawTey. Later the city authorities' 
duly initiated and carried on proceedings in the manner presenbed^y' 
the charter to widen the street on which these lots abutted," a' strip 
along their front three feet wide being required. June 26, 1891, the 
commissioners duly appointed to appraise the damages for such taking 
made a report and award, whereby there was awarded to said Board- 
man as damages to the lots the sum of $300. This report and^ award 
was duly confirmed on July 24, 1891, and the same and the said con- 
firmation hare never been vacated, set aside, or modified, and none 
of tlie condemnation proceedings have ever been annulled or vacated. 
In the fall of 1892 the city took possession of that part of the premises 
condemned and appropriated as aforesaid for public use, and has^eyer 
aince. occupied the same as a street or highway. October 28th of the 
same year a warrant for the amount so ascertained and awarded as 
damages was duly drawn ^y the city authorities, payabTe~tb^oardman. 
Afterwards payment of the amount was demanded by him, and refbsed,~ 
and then the claim was assigned to plaintiflT. 

Default having been made in the condition found in the mortgage, 

1 Compare : Phen^ v. Gillao, 5 Hare, I; In re MoIler» 8 Ben. 5S6 ; Hill o. Eldred, 49 
GaL 398 ; Silyer Bk. v. North, 4 Johns. Ch. 870 ; Hoppin o. Bnff am, 9 B. L 613. — Bn. 
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it was foreclosed by a sale under the power December 5, 1892. The 
p roperty as described in the mortgage was purchased at the sale b}' 
t he mortg agee for the full sum due, with all costs and charges. ~A 
sheriflTs certificate" of sale ~was Huly made~ and recorded; "and ~no re- 
demption was made fVom the sale within the time prescribed for such 
redemption. TIm object of this action was to recover the amount 
awarded. ^ 

By reference to the charter provisions (Sp. Laws 1881, ch. 76, 
subch. 10) it will be seen that the mortgagee was as much a party 
thereto and was bound thereby to the same extent, as the mortgagor 
owner. No appeal having been taken from the order of confirmation 
made in Julj', 1891, by the city council, the proceedings were final, 
and conclusive on all interested parties. It will also be seen that on 
appropriating and setting apart in the city treasury the amount of 
the award the dty became vested absolutely with the title to the property 
taken and condemned for any and all purposes, and was authorized to 
ent^ upon and take possession of it. The city council appropriated 
and set apart the money in the city treasury October 28, 1891, when 
it caused a warrant to be drawn for the amount of the award. It fol- 
lows that at that time the property taken was devested and released~^ 
from the lien of the mortgage, and the mortgagee had no further claim 
upon it; the title had vested absolutely in the city, and Tt was entitled 
to and did take possession. 

Undoubtedly, the money so appropriated and set apart became col- 
la terai security for the payment of the mortgage debi^ substituted in 
lieu of the land taken, and it so remained until the foreclosure saie, 
December 5/ 1892, when the property thus covered by the mortgage 
was sold fo r the full amount due, with costs and expenses ; and the 
de bt w as thereby extinguished. Up to this time the mortgi^ee liad ._ 
two fund s ibr the security of her debt^ the amount of the warrant and 
the r eal esta te^ oii ~ which ~Qie mortgage remained' a lien. Besort could 
have been had to either fund, and if from either she refdized her debt 
iT Eeh up on "fliie" other terminated. That at the foreclosure sale the 
premises ~wefe sold, and that in the sheriffs certificate they were 
described as in the mortgage, is of no consequence, for a part had 
been as effectually released, by operation of law, as if a partial release 
had been formaUy executed and delivered. 
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TURNER V. HEBANK 
SuFRSMB Court, North Carolina, 1882. 
[110^. C.4ia.] 

Clark, J. The defeDdant mortgagor moved the bouse fh>m the 
mortgaged premises across the road to aDoCher tract, also Belongrdg 
to bim bat not covered by the mortgage. This certainly could not 
impair the mortgage lien upon the house. If it could, in these days 
when house-moving machinery has been so greatly perfected, there 
would be a serious impairment of the security of all mortgages on 
improved real estate. The Court decreed a sale of the house in its 
new si^us under the mortgage, with leave to the purchaser to remove, 
or roll the building off again. We can perceive no grounds, legal or 
equitable, upon which the defendant can object to this. The plain- 
tiff does not ask for more, and the rights of third parties are not 
involved. 

It does not appear that the building was attached to the freehold, 
and it is unnecessary to discuss the effect of such attachment in this 
case, if any. >P^ »Cx^ \UVUL«H c^^ Jfo error. 

RECTOR OP CHRIST CHURCH v. MACK. 
Court of Appkals, New York, 1883. 

[93 N. Y. 488.] 

Appeal fW>m Judgment of the Greneral Term of the Supreme Court, 
in the first Judicial department, entered upon an order made October 28, 
1881, which reversed a Judgment in favor of defendant Rhoda £. 
Mack, entered upon a decision of the court on trial at Special Term, 
and directed Judgment for plaintiff for the relief demanded in the com- 
plaint. 

This action was brought to restrain defendants flrom obstructing the 
light and air from the windows of plaintiff's church edifice, adjoining 
a lot owned by said defendant, Rhoda £. Mack. Plaintiff was formerly 
owner of said' lot, which was subject to a mortgage given to one Bell. 
It conve3'ed the same to defendant John Mack, subject to the mort- 
gage which the grantee assumed and agreed to pay. By the deed an 
easement was reserved of light and air to the grantor's chiircli so long 
as. its premises were used for church purposes. Mack conveyed to a 
third person, who, on the same day, conveyed to Rhoda E., wife of 
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said John Mack. Her deed was made subject to the Bell mortgage, 
buTcbntuned no assumption of the same hiy her. The holder "of €6[e~ 
moit gage, at the request of defendants herein^ foreclosed the mori- 
gagebysuit; plaintiff wa s made a party defendant therein. Judgment 
of foreclosure in the ordinary form was entered, and upon ~the sale' 
under it Mrs. Mac k bec ame the purchaser and received the referee's 
deed. Mrs. MacS^ thereafler~erect ed a fence upon herTol^ w hich cut 
off the light from the basepaent windows of plaintiff's church. 

Finch, J. It is conceded that a purchase under the for ecFosure of 
the Bell mortgage would have given to a stranger to the title an owner- 
s hip discharged of tiie plaintiff's easement That the' same "result 
%L^^^P^ijy^.^^u^c^^^^ ^y Mrs. ^aicE7~notwi{E8tanding her'relatvoh'' fb 
the property, follows Ax)m the reason upon which the oonceded'rule'ls 
founded. TTSe sCaluie prbvides'that the'deed 'given'"in^ nr8Ugng6" gfl t 
s ale on foreclosure shall vest in the purchaser ^^ the same estate (and 
no other or greater) that would have vested in the mortgagee if the 
equity oT'redemplIon hadTblBen forieclosed," and* furffier "declares~ihat 
such deeds shall Be as' valid as if ezecuted^y the mortgagor and mort- 
gagee. The construction to be put upon these two provisions was early 
settled in this court Brainard v. Cooper, 10 N. Y. 858 ; Packer v. 
The Boch. & Syracuse R. R. Ca, 17 N. Y. 287. In the last of these 
cases it was said that where l^al title is coBoemed, a mortgage, which 
for many other purposes is a mere chose in action, is a conveyance of 
the land ; that the interest remaining in the mortgagor is an equity, 
and that the foreclosure cuts off and extinguishes that equity, and 
leaves the title conveyed by the mortgage. It was added that such 
was precisely the effect of a strict foreclosure, and that in construing 
the statute its two clauses were to be read in harmony. It was, there- 
fore, decided that when the act says the master's deed '^ shall have the 
same validity as if executed by the mortgagor it is not to be taken that 
the purchaser is to be considered as holding under the mortgagor by 
title subsequent to the mortgage in a sense which would subject him to 
the effect of the mortgagor's acts intermediate the mortgage and the 
foreclosure.^ While it is clearly the modem doctrine that the mort- 
gagee has by virtue of his mortgage no estate in or title to the land, or 
the right of possession before or after the mortgage debt becomes due 
(Ten Eyck v. Craig, 62 N. Y. 421), and only acquires such title by 
purchase upon the foreclosure sale, yet the character and extent of his 
title so acquired is described in the statute by a reference to the old 
rule and the old practice, when the mortgagor's right could be fitly 
termed an equity of redemption which could be foreclosed, leaving an 
absolute estate in the mortgagee. The effect of the foreclosure deed, 
therefore, as determined by the statute^ is to vest in the purchaser the 
entirelnterest and estate of mortgagor and mortgagee as it existed at 
the date of the mortgage, and unaffected by the subsequent encum- 
bmn ces"an d conveyances of the mortgagor. And thus^ while the plain- 
tiff ooipoiatioh held title to tiie Mack lol^'they held it subject to the 
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Bell mortgage and to the absolute title into which that mortgage might 
ripen bj a forecloenre and sale. When they sold to Mack, reserving 
an easement in the lot for light and air to their adjoining windows, 
they held their easement, and Mack held his ownership, still subject to 
the* Bell mortgage and the absolute title into which it might be turned. 
Mack had assumed the pa3*mentof the Bell mortgage, but convej-ed 
through a third person to his wife, subject to that mortgage, but with- 
out any liability for its payment assumed by her. Upon its foreclosure 
she became the purchaser and took the deed. That vested in her, 
under the statute provision, the title of the mortgagor and mortgagee 
unaffected by the intermediate acts of the mortgagor and those succeed- 
ing to his interest, unless there be something in her position which 
subjects her to a difiFerent rule. 

The statute allowed her to be a purchaser, and in determining the 
effect of the foreclosure deed its terms draw no distinction among pur- 
chasers. It does not discrimmate. Whoever may lawfully purchase 
becomes the purchaser whose title is described and determined, and we 
have no warrant in the facts to take Mrs. Mack out of the statutory 
protection. 

The argument of the General Term, and of the leameu counsel for 
the respondent on this appeal were both aimed at the result of convert- 
ing her purchase into a mere payment and discharge of the mortgage 
lien, and her deed into a release of the encumbrance. The General 
Term reached the result by a disregard of the first clause of the statute 
declaring the effect of the deed, and what seems to us a misinterpreta- 
tion of the second clause. In brief the reasoning was that the deed was 
to be equivalent to one made by the mortgagor and mortgagee; that 
the mortgagor had already conveyed and his title encumbered by an 
after constituted easement had reached Mrs. Mack ; that she could not 
be said to purchase what she already had ; that so her deed was only 
equivalent to one made by the mortgagee, and he having no title, 
but merely a lien, the foreclosure deed operated only as a release to 
Mrs. Mack, however it might operate as to a stranger. We deem this 
reasoning defective in two respects. It construes the statute to trans- 
fer the mortgagor's title as it stood, not at the date of his mortgage, 
but burdened with its after encumbrances and limitations, imposed by 
him or his grantees ; and it assumes what is not true, that Mrs. Mads 
already had the entire title of the mortgagor, and so could take noth- 
ing fh)m him, but only the right of the mortgagee. The mortgagor 
had the absolute title encumbered only by the mortgage. That title he 
transferred to the church, but when the latter conveyed to Mack it 
reserved an easement or servitude, and so parted with less than it re- 
ceived fh>m the mortgagor. This title Mrs. Mack took and, therefore, 
did not get the entire interest which the mortgagor himself had. There 
was something which she had not got ; which by a foreclosure of the 
Bell mortgage would pass ; and which it was possible for her to purchase. 

A further ground is stated which is based upon a theory that Mrs. 
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Mftck by yirtae of her ownership of the lot came under some obligation 
to pay off the mortgage, and so ooold not in equity assert a title founded 
upon a breach of that obligation* Cases are cited in other States which 
hold that the mortgagor owes to his mortgagee the duty of pa3ing taxes 
upon the land, and cannot, by neglecting their payment and causing a 
sale and then becoming a purchaser, cut off tlie lien of the mortgagee. 
If the purchase had been made by Mr. Mack, who had assumed the 
payment of the mortgage, the question would have arisen. But Mrs. 
Mack owed no duty of payment either to the mortgagee or to the plain- 
tiff. She assumed no such obligation. She violated no duty and in- 
curred no personal liability by omitting to pay off the encumbrance. It 
was her right and privilege not to do so, and in the omission she did 
no wrong of which either party could lawfully complain. She had the 
right to leave the mortgagee to his remed}', and when he asserted it, 
the law allowed her to become the purchaser, and made no distinction 
between her rights and those of a stranger to the title. 

It was urged that this view of the case left the plaintiff without any 
p ower to saveTts easement, since on the sale Mrs. Mack could safely 
outbid all others and beyond the mortgage debt But the plaintiff 
s houl d not have waited until the sale. When brought into court as a 
defenTaii ya nJ certain to be bound by the decree, it should have sought 
to modify^the^ecree^ and showing the peril of its easement and offering 
t o bid t he full amount of the mortgage debt and costs upon a sale sub^ 
Ject to the servitude, it should have asked that the sale be so made. 
The mdr^agee could not object since his debTwouTdbe paidinTulTand"^ 
h^iiad no jgreater right; and Mrs. Mack could have asserted no equity 
to have the sale so made as to free her from the easement But when 
DO limitationor condition is imposed by the decree, and no duty of 
payment rests on the purchaser, the statute determines the estiate wMch 
paiBses~^y lhe~f&feclb'sure ^eed. 

The judgment of Hie Ireneral Term should be reversed and that of 
the Special Term afSrmed, with costs. 

All concur. Jttdffment accordingly. 
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DUVAL V. BECKEB. 
Court or Appeals, Martlakd, 1885. 

[81 Md. 637.] 

McSherst, J., after stating the facts: 

It is thus apparent that the question lying at the very root of the 
controversy is, whether a mortgagor can, before default by his own 
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act, and without the oonsent or aoqaieBcence of the mortg agee, and 
afl against the latter, abandon an easement apportenant to the estate 
mortgaged, which easement is in express terms included within and 
covered by the lien of the mortgage, and can by sach abandonment 
so bind the mortgagee that, thoagh upon foreclosare the property and 
appurtenant easement are sold together as an undivided entirety, pre- 
cisely as conveyed by the mortgage, yet they are to be treated as so 
completely severed by the abandonment on the part of the mortgagor 
as that the easement is in fact extinguished, if the security of the 
mortgage debt has not been ultimately impaired by such abandon- 
ment. The solution of this question, which involves an examination 
into the extent and nature of the mortgagee's interest and estate, is, 
we think, free from serioos diflSculty. 

It is true that when the same person becomes the owner of the 
dominant and servient estates, and there is no intervening or out- 
standing interest or title held by some one else in or to the appurte- 
nant easement, the unity of the two estates in the one individual 
necessarily extinguishes and merges the easement appurtenant to the 
dominant estate, because no person can have an easement in the land 
which he himself owns. Capron v. Greenway^ 74 Md. 289. And it 
is equally true, that when the same person acquires both the dominant 
and servient estates, and conveys away the latter without reserving 
the pre-existing easement to himself, this operates as an abandon- 
ment by the grantor of the easement, in so far as it was enjoyed by 
him, for the reason that a grantor shall not derogate from his own 
grant. Mitchell v. Seipel, 53 Md. 269. 

But neither an extinguishment in the mode indicated, nor an 
abandonment by the method Just named, can be permitted to operate 
against a third party claiming an interest in the same easement, even 
though such third party be merely a mortgagee. The equity doctrine 
that a mortgage is a mere security for the debt and only a chattel 
interest has, by a gradual progress, been adopted by the courts of 
law, and the harshness of the common law, which looked to form 
only and treated a mortgage after condition broken as in all respects 
an absolute conveyance, has been materially mitigated. Phelps Ju- 
ridical Eq., sec. 196. Hence, as stated by Chancellor Kent (4 Com. 
160), *^ except as against the mortgagee, the mortgagor while in 
possession and before foreclosure, is regarded as the real owner." 
He has, therefore, an insurable interest in the mortgaged property, 
Ins. Co. V. Kelly, 82 Md. 421, and may recover damages for injuries 
done thereto, A. db E. R. B. Co. v. Gantt, 89 Md. 140; Amd v. 
Amling, 58 Md. 200; and notwithstanding a default is permitted to 
redeem in equity. Bank of Commerce v. Lanahan, Trustee, 45 Md. 
407. But whatever his relation to the property may be as respects 
third persons, the doctrine that he is regarded as the real owner of 
the mortgaged property is subject to the express qualification that 
the mortgagee is not included. The doctrine applies ''except as 
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against the mortgagee/' As between the mortgagor and mortgagee, 
'* b y the l ^al, form al mortgage . . . the property is conveyed or 
a flsigned by the mor^agor to the mortgagee, in form like that of an 
absolpte legal conveyance, bat subject to a proviso or condition . • . 
and npon non-perform ance of this condition, the mortgagee's oondi* 
tional estat e become s absolute at law, and he may take possession 
thereof, but it remains redeemable in equity during a certain period." 
Bank of Com. v. Lanahan, 8%ipra ; Jamieson r. Bruce, 6 6. & J. 72 ; 
Evans & Iglehart v, Merrikin, 8 6. d? J. 89. And in the recent case 
of Gaboon v. Miers, 67 Md. 576, where the question was whether the 
offspring bom of mortgaged live stock, after the execution of the 
mortgage, belonged to the mortgagor or to the mortgagee, the late 
Judge Miller, speaking for this coort, said, that onr predecessors, 
in deciding the case of Evans & Iglehart v. Merrikin, supra^ rested 
their condusion upon the l^al effect and operation of the mortgage 
as between the mortgagor and mortgagee. *^ They said,'' continues 
the opinion in Gaboon v. Miers, ^* and upon ample authority that a 
mortgage does something more than merely create a lien for the debt; 
that upon its execution the legal estate becomes immediately vested 
in the mortgagee and the right of possession follows as a conse- 
quence . . • ; that this l^al estate is defeasible at law upon the 
payment of the mortgage debt at the time stipulated, but if this is 
not done, then it becomes indefeasible at law and defeasible only in 
equity. . • . From this view of the nature and effect of a mortgage, 
they say it results that the mortgagee must be considered as having 
an estate or interest in the subject-matter of the mortgage, not abso- 
lute, it is true, because such an estate is not imported by the terms 
of the instrument, but an interest commensurate with the object con- 
templated to be attained by it as a security for the payment of the 
debt." • . . *^ But at law the title all the while is in the mortgagee. 
. • . That decision (8 6. & J. 89) has been acquiesced in and recog- 
nized as the law of the State for more than half a century, and we 
see no good reason for overiniling it now." As between the mortgagor 
and mortgagee, therefore, the doctrine that the mortgagor is regarded 
as the real owner, does not, and in view of the quality of the estate 
conveyed by the mortgage, cannot obtain to the extent of permitting 
the moiigago r by his own ac t to ex empt from the lien and operation 
of the mortgage any part of the mortgaged property. It gives him 
no authority to dismantle the mortgaged estate of its appurtenant 
easem ents, and no power to force the mortgagee to accept as security 
for t he payment of the debt, anything less than the entire estate origi- 
hally g ranted. After the mortgage has been executed and delivered, 
a nd t he security it was intended to afford has been accepted, it does 
not lie^ithiii the power of the mortgagor to withdraw or to cut out 
from the lien thus created any portion of the property actually con- 
veyed. A contrary doctrine as between the mortgagor and mortgagee 
would, Jeopa^ize, if it did not wholly destroy, the stability of every 
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mortgage seoarity; and there is neither principle nor precedent to 
Justify its adoption. It would lead to endless confasion, and would 
cause the mortgagee's lien, whose range and latitude ought to be 
fixed by the mortgage itself, to depend in a large measure upon, and 
to be guaged as to its scope by, the accidental circumstance that the 
property as stripped of its appurtenant easements might happen to 
sell, when sold under foreclosure, for suflScient to pay the mortgage 
debt, instead of allowing the lien to cover during the whole period the 
mortgage remains in force the precise property originally conveyed. 

Judgmeni far the plainHff. 



SPENCEB V. WATERMAN. 
Suramx CouBT of Ebrobs, Coitnbcticut, 1870. 

[S6 Cmm. a4S.] 

Bill or Equitt ; brought to the Superior Court and heard before 
Minor, J. 

The petition alleged that the respondent Waterman, on the 4th of 
April, 1866, mortgaged to James Jenuings, another of the respondents, 
a piece of land in the town of Danbury of which he was the owner in 
fee, containing half an acre with buildings thereon, to secure a debt of 
$250 ; that the petitioner on the 29th of August, 1868, levied an exe- 
cution which he held against Waterman on the equity of redemption in 
the mortgaged premises and had an undivided portion of the same set 
off to him according to law, the whole premises being appraised by the 
appraisers legally appointed at $689.50, and such proportion being set 
off to him as an undivided interest as $49.88, the amount of his execu- 
tion, bore to the value of the whole ; alleging that the premises were 
so situated that they could not be divided, and praying that they might 
be sold under an order of the court and the proceeds divided among 
the parties interested. 

The respondents demurred to the petition, and the Superior Court 
held it sufficient and passed a decree that the premises should be sold 
by a person appointed for that purpose, and that a return of the sale 
should be made to the court for its further order with regard to the 
proceeds of the sale. The respondents filed a motion in error and 
brought the record before this court for revision. 

Other facts were alleged in the petition and found by the decree 
which are unimportant in the view of the case taken by the court. 
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Fabk, J. We think there is manifest error in the judgment of the 
Superior Court 

The petitioner by the levy of his execution took only the interest of 
the mortgagor in the mortgaged premises so far as Ids execution covers 
the mortgaged property, and therefore the case stands precisely as it 
would have stood if this controversy was between the mortgagor and 
the mortgagee. We then have the novel proceeding of a party standing 
in the place of a mortgagor, bringing a petition to divide or sell the 
mortgaged premises, against the will of the mortgagee, and contrary to 
the express stipulations of his deed. 

It is manifest that the land cannot be divided, for the mortgagee 
has the right to the whole as security for his claim, and he cannot be 
compelled to take a portion of the land in payment, for he has the right 
to the whole unless his claim is paid in money. The statute is con- 
versant about rights that may be divided, and not about those which 
are incapable of division ; and a sale is allowed only in cases where the 
interest of all the parties concerned would be more promoted by a sale 
than by a division. Therefore rights incapable of being divided are 
incapable of being sold. 

Furthermore the mortgagee, by the terms of his deed, cannot be 
compell ed to relinquish the mortgaged propejty till his debris paler; 
but this proceeding would compel him to do it on the promise that his 
debt would be afterwards paid. Suppose the property sliould not sell 
for more than half enough to pay his clium, must the sale l>e stopped, 
when once ordered by the court; or must the decree of the court be 
conditional, that the property should sell for enough to pay the mort- 
gage claim ? 

Again ; if the mortgagor, or those standing in his place, can sustain 
a petition against the mortgagee, to sell the mortgaged property, no 
doubt the mortgagee might sustain a like petition against the mort- 
gagor, or those representing his interest, and we should have the novel 
practice of proceedings of this kind in lieu of petitions of foreclosure ; 
which would be contrary to the stipulation of mortgage deeds, and 
contrary to the law regarding real estate. If a party seeks to obtain 
satisfaction for his claim from real estate, he must take it in payment 
of his debt, or at least so far as the value of the land extends. 

These considerations show that there is manifest error in the Judg- 
ment complained of, and it is unnecessary therefore to consider the 
other questions made in the case. 

The Judgment is reoersed. 

In this opinion the other Judges concurred. 
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OLTPHANT r. ST. LOUIS ORE & STEEL CO. 
Circuit Court of Uvitsd Statbs, 1885. 
[19 Fe4, 465.] 

Brbweb, J. (aralfy). In the cmse of Oljphant againBt Ore A Steel 
Co., w here a demarrer has been filed bj the trustees of the first mort- 
gage, a mortgage given by the old Vulcan Company upon its plant in 
south St Louis, the facts are that in 1875 the Vulcan Company owning 
the plant here in south St Louis, executed a million dollar mortage 
to ^gar and Lackland, trustees. That mortgage covered its property, 
and it had but this property. The bonds secured by that mortgage 
become due on the fifteenth of next month. The interest due last fail 
is unpaid. Some years after that mortgage bad been given, the mort^' 
gagor consolidated with the owner of some mining properties, Ih'as'' 
forming the *^ Ore & Steel Company." That consolidated corporation 
boundllseTf to pay I&e mortgage on this south St. Louis plant ~AlleF~ 
the consolidation, a mortgage was given to the Farmers' Loan ^ 
Trust Company, a New York corporation, on the entire properties. 
Subsequent thereto a mortgage was given to Messrs. OTyphan£~an3 
Hitchcock on the properties, excluding the property in south St. Louis, 
upon which the old Vulcan mortgage was given. So it stood tff this 
condition i The Farmers' Loan & Trust Company had a mortg age on 
all the properties, a mortgage subsequent to the Lackland mort^ge.oa- 
the property in south St. Louis, and prior to that to Olyphant and 
Hitchcock on all except the south St. Louis properties. Now, while 
the mortgagees in this first mortgage are not necessary parties, yet it 
would seem to us that they were proper parties; that the Farmers* 
Loan & Trust Company mor1^;age is a connecting link that binds the 
interests all together; for, when this Vulcan property is sold to pay 
its first mortgi^e, if there be a deficiency, whether that deficiency 
stands as an indebtedness against the other property, subordinate to 
the mortgages alread}' existing thereon, or prior thereto, b a question 
wHcb of course ought to be determined, and will affect the value of 
these mortgages and the property sold. So, as far as the demurrer 
is concerned, we think it may be properly overruled. But the ques- 
tion that lies back of that, perhaps the real and substantial question 
m the case, is whether these first mortgagees of the south St. Louis 
property should be delayed in the foreclosure of that mortgage, and 
compelled to abide the sale of the entire properties, and as an 
entirety. 

Generally speaking, if a mortgagee loans money on a single piece of. 
property, he has a right when default comes to have that property by 
itself sold, and for obvious reasons. Take the case at bar. Here is a 
™£r^S?^..^9.J9^^.^ million of dollars on manufacturing property. 
Default has occurred. Why should he not be at liberty to foreclose 
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h is mortgage on that property on which he ma de his loaa, if it fails to ; ♦ • i 
p ay his debt? He may say, ** I will take that property/' Why should " -^ * ^''' 
be be oom|3elled to put his hands in his pocket and advance two or ^^ ^ ^t ^ . \ « 
three millions more to buy other properties, which he may not want, . t . . . 
which he never loaned his money on, and which he had no thought of ^ ' • 
at the time he made his loan? He dealt with the mortgagor owning ' / ^ . ^, ^ 
the particular piece of property ; he made his loan upon that particular 
piece of property ; and now says to the mortgagor, it not paying : *^ I ^i i • .' Ck*^** 
want the property sold ; if I have to buy it in, well and good. At any f ' , , , . 
rate, I don't want to be mixed up in the other matters, and have that ' v' ' 
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property put up for sale with a large bulk of property which I may i . . .^ 
not be able to bu}^ and which I might not want to buy if I was able.'' r / 

It seems to us that he would have such a right as that, unless, ofy*^ * ^ ' ' " ''^ 
course, as Mr. Allen suggested, there may be equitable reasons estop- * « 

ping him from insisting on such right In the case at bar, the bond- " ' 
holders, represented by the mortgagee in the first mortgage, may have t '/ ^ *^* 
so conducted themselves at tlie time of consolidation in respect to it . 
that there maj' be equities against their apparent present right. But if ' ' ^ - . ' 
there be such equities, they are not now disclosed to us. It stands i '- 1 - 
before us simply upon the fact that here is a mortgage upon a single 
pro|ierty, given before any other properties belonged to the mortgagor, 
which hasoome to default, and which the mortgagee says he wants to 
have sold to pay the debt. 

It has appeared incidentally, in the course of this litigation, that 
some of the principal bondholders in this first mortgage — this Vulcan 
mortgage — have mining properties, or ore properties, which are in 
interest antagonistic to the ore properties which belong to this consol- 
idated company. So be it. I do not see any equitable reason, in that, 
why they should not have this manufacturing property on which they 
loaned sold. Very naturally, if they have ore properties, they maj^ say : 
«« We don't want any of the ore properties of this Ore & Steel Com- 
pany. All we do want is this manufacturing property^ and that we 
loaned oar money on, and that we can, if we buy, unite with our ore 
properties, and thus make those properties valuable." So, whatever 
conflict of interest there may be between the ore properties now held 
by the Ore A Steel Company and those owned by the bondholders in 
the original Vulcan mortgage fbrnish no ground for sayings *' You can- 
not buy this manufacturing property without you buy the entire prop- 
erties subsequently aocumuUted by the mortgagor.'* Hence, we say 
while the demurrer to the bill is overruled, there is also a petition for 
leave to foreclose that prior mortgage speedily, and the order will be 
that, unless by the eighteenth of April reasons are shown which make 
it inequitable, — something which raises what you may call an equi- 
table estoppel on the mortgagees, — they will be permitted to proceed 
with the foreclosure of that separate mortgage upon the Vulcan prop- 
erty, — the south St. Louis property ; such foreclosure and sale to be 
subject to the order of the ooart> in order that there may be nothing 
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done which will go against the eqaities of any of the parties connected 
with this Ore A Steel Company. Whatever may be said, as was 
said by connsel, as to the defaalt in interest last fall having been 
broQght about by the action of these bondholders in issuing attach- 
ments and other proceedings, even assoming they were gnilty of wrong 
in that, now the principal is dae, and certainly they ought not to be 
deprived of or postponed as to that because of any interference which 
they may have been guilty of in respect to the mere matter of interest 
six months ago. 
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FULLER V. BRADLEY. 
SuPRBMB Co0BT, Massacbusbtts, 1889. 

(as Pidc. 8.] 

While the foregoing action was pending, the tenants presented 
a_petition, representing that they were the owners, under some of the 
above mentioned deeds, of one undivided half of a parcel of the same_ 
land, subject to the mortgage to Bradley, and that Bradley was the"" 
owner in fee simple absolute of the other half, and praying for" 
partition. 

Feb Curiam. The present question is, whether the petitioners can 
have partition against the respondent as against a strangef. BHidtey 
is the absolute owner of one half of the land, and mortgagee of the 
other half, and the petitioners are assignees of the mortgagor. ~TtS^ 
Cburt are of opinion, on this general question, that the peiiQohefs~ 
cannot have partition. They stand as mortgagors. Then can a mort- 
gagor of one undivided moiety have partition against his mortgagee 
who is the absolute owner of the other moiety? We are of opTnioh that 
he cannot Whether the petition for partition be regarded as a^fSlA 
action, in which the title is drawn in question, or as a suit for posses- 
sion, it is an adveraary suit, and the mortgagee has both the legal title 
and the right of possession, as against the mortgagor, and those who 
claim under him. A bill to redeem is the proper remedy, and after 
redemption a petition for partition may be sustained. 

PetUianerB take nothing^ do,; easts for retpandeni. 















< • 



< / f 



4.1 1 • f f 



W 



MOOBE ET AL. t;. LITTLE BOCK. 185 



MOORE BT AL. V. LITTLE BOCK. 
Supreme Court, Arkansas, 1883. 

[42 Ark, 66.] 

Smith, J. The object of this suit was to enjoin the collection of city 
taxes on a quarte F section of land acQacent to the cityiT)ut whoDy'un- 
improve d, according to the unooutrovefted averments of the BIIT. The 
plaintiff s were two married women, non-residents of the State. In the 
latter p art of t he year 1870, orlieginning of 1» 7 1 , Ihey "Bad soTSTarid 
ponvej^ the land to^Ale^nderlKcDonaUl, and^adlaken a mortgage " 
back for the purciiase m oney. This mortgage was in goo d form, prop- 
erly executed and acknowledged) and duly recorded. Afterwards^ ~~ 
upon an ex tension of time f or the paj^ment of Jbhe purc hase money, 
MfiDon ald executed a new mortgage, but the acknowiedgmenFofThlB 
w^ defect! ve. ^" " 

I n 1872 , McDonald and one Wheeler, who had in the meantime ac- 
qnired an Interest in the property fh>m McDonald, conveyed it in trust 
to John W. I?'au8t as trustee, to lay it out in lots and blocks. And 
in 1873, Faust, by bill of assurance, laid the land off as McDonald and 
Wheeler's Addition to the City of Little HodL, and donated the streets 
to^e public. 

T he pu rchase jmoney not having been paid, the plaintiffs filed their 
bill jknd obtained a decree of foreclosure, and at flie sale bought the 
land in. 

Upon the final hearing, the Chancellor held that the land was within 
the corporate limits of the City of Little Bock, and dismissed the bill 
for injunction. 

No doubt causing the land to be laid off as an addition, and sub-^ 
dividing it into lots and blocks, was a dedication of the intervening 
str eets and alleys, so far as McDonald, or any title derived from lum,~ is 
concernedT The statute declares the legal effect of such acts, when 
d(HieJn relationlolerriforycontiguous to a city of "the first class, to be 
annexation. Gantt's Digest, sec. 8317 ; Act of March 9, 1875, sec 94; 
City of Little Bock v. Parish, 36 Ark. 166. 

] ^t cou ld a dedication by McDonald affect the plaintiffs' mortgage? 

A dedication must be by the owner of land or of an estate therein. 
If a mere intruder upon this land had attempted to lay it off as an 
addition, the true owner would not be bound. And the dedication of 
the owner of a particular estate will not bind the remainder-man, when 
the estate comes into his possession. 2 Smith's Lead. Cas. [90J, notes 
to the case of Dovaston v. Payne. 

And a dedication by an agent without authority would not bind his 
principal 

Now a mortgagor is, for most purposes, regarded in equity as the 
beneficial owner. But he can do nothing to diminish the security. 
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^nd the mortgagee is not affected bj his acts in passing anj right of 
bis in the x>remi8e8 to third persons. Thus, if he conveys the land, bis 
grantee takes only an cquit}* of redemption. If he confesses judgment, 
the lien which his creditor obtains is subject to the mortgage. If he 
gives a lease or a license, the mortgagee need not respect it after he 
getsjpossession upon foreclosure. 

It is plain McDonald could not have dedicated the whole tract, as 
for a park or pleasure ground, to the prejudice of plaintiffs. Neither 
could he dedicate, let us say, one-fourth of it for streets and alleys, so 
as to bind them. The plaintiffs had a right to the whole premises as 
security for their debt They could not be compelled to take three- 
fourths of the land as payment A foreclosure sale under a mortgage 
to secure the purchase money avoids a previous dedication by the 
mortgagor, and a purchaser at such sale buj's free from it Hague 
t;. Inhabitants of West Uoboken, 28 N. J. Eq. 854. 

The defect in the certificate of acknowledgment is a matter with which 
the city has not the remotest concern, and of which it can take no 
advantage. It was not a parchaaer for value. Hasten v. Halley, 
61 Mo. 196 ; Bishop v. Schneider, 46 lb. 472. 

The payment of city taxes for 1875 and 1876, and of State and 
county taxes for the four following years, upon the land, under tlie 
description of '' N. W. i of Sec 9, T. 1 N. R. 12 W., being all of Mc- 
Donald & Wheeler's Addition to the City of Little Rock," are con- 
sidered as acts of ratification and acquiescence of too slight and 
indecisive a character to affect the result 

The decree is reversed and an injunction will be awarded here. 
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Re GORDON. 

QvBBN^s Bencu Divisiok, 1889 

[61 L. T. N. S, 299.1] 

Cave, J. I am of the same opinion. The qnestion we have to 
decide is, whether the bankraptcj trustee or therespondehtsare 
entitled to cert ain crops." The law is clear. If a mortgagee of land 
gains lawful p^session of the land he is entitled _as agaihst~the 
mortgagor and his trustee in bankruptcy^ to the crops on the 
iportgaged land. That being so, three points are raised : First, it was 
said the second mortgagees never took possession on June 25, and the 
agreem ent oh that day inerel}' referred to the mode ordeatTng with the 
crops of the meadow land, Tt bemg theii unknown who was entltledlo 
them. The second point was, Was this a lawful or nnlawful posses- 
sion? Assuming it was lawful, they are entitled to the hay— it is 
clear the possession under the deed was lawful. "A man mortgages by 
a first mortgage, he has then left in himself a precarious right which he 
gives to a second mortgagee subject to the first mortgage ; that gave 
the second mortgagees every right except so far as the principal rights 
were gone to the first mortgagee. They may take possession subject 
to the first mortgage, and the result of that is they get the crops 
arriving at maturity after taking possession. The third point was, 
it was said, whatever is the possession in an ordinary case, in this 
ease the trustee had previously taken possession, and therefore the 
mortgagees were in contempt, and their possession unlawful. Now, 
the County Court judge must have come to the conclusion that the 
trustee had not taken possession, and I think he was right. The 
trustee had no interest in the land itself as it was mortgaged, and his 
taking possession could not aflfect the rights of the mortgagees. The 
only effect of it would be that so long as the mortgagees did not take 
possession there must be a crop which would have gone to the 
mortgagor, and on bankruptcy would go to the trustee. There was no 
evidence that the trustee ever took possession of the land as dis- 
tinguished from the personal chattels ; he took the chattels, and had 
them realized as a matter of prudence. I should have imagined he 
could not have taken possession of the realty, and I think he did not 
I think the County Court judge was right ; the trustee had never 
taken possession. 

^ Onlj oat opinion it printed ; it sufficiently states the facts. — Ed. 
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C. Priorities between Mortgage^ Liens. 

LAMB AHD WiFB V. MONTAOUK 
SuFBBMB Judicial Court, Ma88achu8Btt8, 1878. 

[US Moms. 852.] 

Colt, J. The plaintiffs Lamb and his wife have a homestead, and 
the wife in addition has an inchoate right of dower in reaI~e8Tale 
subject to a mortgage given by them, of which the defendant 
Montague has become the asKli^nce. They offer to pay the whole 
amount due, and ask that the mortgage may he assigned to them so as 
to continue security for the amount paid. 

The bill was brought originally against Montague and against 
Smith, then and now owner of the equity of redemption in the 
mortgaged premises, by purchase from Lamb's assignee in banlt- 
ruptcy, subject to these rights of dower and homestead, it alleges 
a willingness to pay the mortgage, and asks that the" defendant 
Montague may be required to assign the same for the ptamtiffs^ 
security. The answer of Montague denies the plaintiffs^ right to an 
assignment, and states his readiness to accept the amount due and 
discharge the mortgage. And the only question is whether such an 
assignment can be required. 

The righli of the plaintiffs as owners of a homestead, and of the wife 
by virtue of her inchoate right "ofdbwer, "to redeem the inbii^gaged 
estate is settled. Davis v. Wetherell, Id Allen, 60. This right is the 
right to redeem the entire estate included in the mortgage, by the 
payment of the whole debt due upon it. The mortgagee is not 
obliged to take his pay by instalments, or to release any speciffc 
portion of the estate on part payment. The whole estate is security to 
him fbt the whole debt; and he will have done his whole datj~by 
releasing his interest on receiving payment He is not required" to 
adjust or regard the equitable rights to contribution, which ma}* exist 
between parties having different interests in the equity, or to protect 
them by transferring his title to any one. When such rights exist, 
they are protected on those settled principles of equity by which one 
who assumes more than his share of the common burden is subrogated 
to the rights of the mortgagee, to hold without any assignment orlict 
of transfer as quasi assignee, for the purpose of compelling contribu* 
tion. He becomes In effect the assignee of the mortgage "ft;r~the 
purpose of enabling him to compel a contribution. But the right to( 
subrogation arises by operation of law only where there has been a) 
judgment and extinguishment of the mortgage by one entitled to 
redeem. An assignment implies the continued existence of the debt, 
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and the equitable right does not arise. Gibson v. Crehore, 5 Pick. 
146, 152 ; McCabe v. Bellows, 7 Gray, 148 ; Butler v. Taylor, 5 Gray, 
455; Ellsworth v. Lockwood, 42 N. Y. 89, 98; Hubbard v. Ascutney 
Co., 20 Vt 402, 405 ; Robinson v. Leavitt, 7 N. H. 73, 100. 

Upon the grounds thus stated, the plaintiffs fail to establish a right 
to an assignment, and are therefore not entitled to the specific relief 
pra3'ed for against Montague. But the bill may still be maintained 
against him as a bill to redeem. And the plaintiffs may take the 
usual decree in such cases for redemption, on payment of the sum due 
with coete. Gen. Sts. c. 140, § 21 ; Lamson v. Drake, 105 Mass. 564. 

Upon the question whether the plaintiffs are entitled to recover the 
whole of the sum or any part thereof by way of contribution, we 
express no opinion. The other defendant Smith was, by the consent 
of parties in an early sti^e of the case, "discharged without costs 
and without prejudice,'* and no decree can be here made which will 
bind him in the premises. If the mortgage is redeemed, these 
questions, if not adjusted, may arise in ftiture litigation between the 
parties. George v. Wood, 9 Allen, 80. Decree aeeardingh/. 



CONVERSE V. WARE SAVINGS BANE. 
SuFRKMB Court, Massachusbtts, 1890. 

[]52il/afs.407.] 

Ck)MTRACT to recover the surplus proceeds of a mortgage sale. 
Phiiieas Beaman, summoned in under the St of 1886, c. 281, appeared as 
claimant of the fund. The case was submitted to the Superior Court, 
and, after judgment for the plaintiff, to this court on appeal, on agreed 
facts, which appear in the opinion. 

W. Allek, J. The substance and effect of the agreed statement is , ^ , < ^ 
this. One Harvey mortgaged land to the Ware Savings Bank to secure ' - ' " 
the sum of S2,8004 ^e afberwards mortgaged a parcel of the mortgaged 
land to the plaintiff by warranty deed, making no mention of the 
mortgage to the savings bank, to secure the sum of 9700, and he after- 

>^^^^cou^."^u .•\f/\:'^T'^. :'"'.;,,'.••'. . ...... ■ 



O > 



Cix^)y\inui MO a/^( J k. 



lU }ujC 






r . V 



1 --'"lo 



190 ETBR V. BUBMGSTEB. 

; wards mortgaged the whole land with other land to the daimanti 

I t i'' ^^^^*^'r i.^xp^ressly suiiject to tbe'mortgag e X6 the savings "^nt".'~ Tlie plainSff 

^ duly foreclosed his mortgage bj sale, at which he was the purchaser 
for SlO. Afterwards the savings bank forecloeed its mortgage by iude 
and has a surplus of 1206.35 fn its hands fh>m the proceeds of the sale^ 
for whicii surplus tliis suit is brought. The only question between the 
plaintiff and the claimant is whether the plaintiff is entitled to the 
whole of the surplus, or whether it is to be apportioned between him 
and the claimant 

The case falls within the well settled mie, that if a mortgagor con- 
Teys a parcel of the mortgaged premises with covenants of warranty, 
neither he nor bis subsequent grantee of the rest of ihe land with 
notice actual or constructive of the prior deed can, upon paying the" 
mortgage, have contribution from the prior grantee. George v, Wooc^' 
9 Idlen^^SO, and cases cited ; Beard v. Fitzgerald, 105 Mass. 134 ; 
Clarke r. Fontain, 135 Mass. 464. The plaintiff is entitled to the 
whole of the surplus. 

The defendant bank objects that the judgment, which was for 
$220.79, was for too large a sum. The agreed facts state that the 
claimant was summoned, and appeared under the statute, and that 
*^ the surplus in the possession of the bank is $206.35." It is not 
stated that the amount had been paid into court, and it appears that 
it had not, for the bank continued a party to the suit As the bank 
has not paid the money into court, the suit will go on against it to 
final Judgment, and there should be interest upon the amount to the 
date of the Judgment, as if there had been no petition that the claimant 
should be summoned in. St 1886, c. 281. The case stated does not 
express any date from which interest should begin to run, but we 
think that the meaning is, that the sum stated is the amount that 
was in the possession of the bank at the commencement of the action, 
and that the proi>er amount of the Judgment upon the agreed facts is 
the sum stated, with interest upon it from the date of the writ. The 
Judgment appears to have been for that amount 

Judgment affirmed. 



ETRE V. BUBMESTER. 

HousB OF Lords, 1862. 

[10 Htmm ofLordt^ 90.] 

The Lord Ghaucbllob (Lord Wbstburt). My Lords, the facts 
material for the decision of this appeal are few, and may be shortly 
state<i. In October, 1854, the late Mr. John Sadleir made a mortgage 
to tlie appellant, Mr. "Eyre, of certain estates in Ireland~,'t6 secure the 
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payment by Sadleir to Ejre of considerable snms of money. After- 
warda, and in September, 1855, John Sadleir, being very largely 
indebted to the London and Coanty JoTiit ~Siock'~HanE,~c6nveyednffi'^ 
es tates and7 )tfier targe estates in Ireland to the respondents, who repre- 
sent the bank to secure'soch debt and^fChef advancestlien made~by 
the bank to SadleinlTo mention was made by Sadlelr^toTIie respond- 
ents of tEe Tact oT the mortgage to Eyre f buF the estates in qnestion 
wer e conveyed ^y Badleif to them as tree from any encumbrance. 
Before this mortgage to ^e banK was completed by registration of the 
deeds in Irelan d , the fact o f Eyre ^s mortgage waiB discovered by the 
agents of the respondents, who therefore refused to lillo w the^arrango^ 
ment between SadleTr^and^ tihemselves to remain unle88~he obtained 
a release from Eyre of the estates in question. ThisHSadleir engaged 
to do ;~and he prevailed upon Eyre to execute a deed of reconveyanco 
to SadreifETmself of these estates, in consideration of Eyre's receivFng 
from Sadleir other securities of equal or greater value. Thc^ sub- 
stituted securities consisted chiefly of a lai^e number of shares in the 
Royal Swedish Railway, and of a promtssory note for £12,000;' ex« 
pressed to be made and signed by Mr. Dargan. But the shares were 
fictitious, having been fabricated by John Sadleir for the puriK>se, and 
the promissory note was a fbrgery. Aii actual fhtud of a gross and crhit 
inal character was therefore committed by Sadleir upon Eyre ; and by 
means of that fraud the release of Eyre's mortgage was obtained. 

The release was contained in a dee d dated the 5th, but executed on 
the 13th of October, iS55i^ By it Mr. Eyre reconveyed, granted, re- 
leased, and confirmed uiito John fi:^adleir the'eslates comprise"d~inThe 
mortga ge deed of October, 1854. ""No consideration forthis recbnvey- 
ance is expressed m the ^eecT itself, but the real agreement between 
ilie' parties is contained in a contemporaneous agreement of the 6th~of 
Optober, 1 8557 

After the execut ion of this deed of reconveyance to John Sadleir no 
farther conveyance was made by Sadleir to the respondents. TEey 
were _as8ured of the fact of the reconveyance, and~the mortgage was 
either completed or allowed to continue. The estate so reconveyed by 
EyreTemafnedTn John Sadleir until he ooinmitted suicide in fhe month 
of February, 1856. On that event the fraud^ oTSadleir was^disooveredr 

T hese estates h ave been since sold by an order of the Encumbered 
Estates Court in Ireland. With respect to the proceeds of that sale, 
a contest has arisen between Eyre and the London and County BanlE ; 
E yre claims the benefit of his original mortgage, and insiste that the 
reconveyance is void for fraud. The bank directors claim the benefit 
• of the reconveyance as purchasers for valuable oonsideration, without 
notice of the f^aud committed by Sadleir on Eyre, and on that ground 
the court below has given judgment in their favor. 

A purchaser for valuable oonsideration without notice will not be( 
deprived by a court of equity of any advantage at law which he has jv. 
fidriy obtained for his protection. But in the present case the estate 
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reoonveyed bj Ejre remained in Sadleir, and was never conveyed by 
Sadleir to the bank. In answer to this objection, the respo ndents 
insist ~6h IBe estoppel created by the previous conveyance. This 
answer would^egbodjEisagainst'Sadleir and all claiming under hTm. 
The estoppel created by the antecedent contract and conve3'anoe by 
Sadleir would bind parties and privies, that is, Sadleir and those 
claiming under him. But the claim of Eyre is against Sadleir by para- 
mquntright, to recover the estate of which Eyre had been depri ved by 
fraud, and Sadleir acquired no interest to feed his prior contract bj 
virtue of that fhiudulent transaction. 

It is urged by the respondents that the reconveyance when made by 
Eyre enabled Sadleir to obtain money fh>m the bank, and that the 
mortgage was completed on the faith of the reconveyance. The evi- 
dence does not appear to me to prove either of these positions. But 
granting that it does, tiie reconveyance was to Sadleir and was ob- 
tained by him by Araud and covin. There was no contract or direct 
communication between the respondents and Eyre, who acted with 
perfect bona fides. The respondents left Sadleir to obtain the recon- 
veyance, and they can claim the benefit of it only under Sadleir, whose 
act they must take as it is. If (which is not proved) the}' had ad- 
vanced money to Sadleir on the faith of the release and their actual 
possession of it, but without taking a conveyance, they might have 
had a lien on the deed itself; but their interest In the estate being 
equitable onl}' would still, in my opinion, have been subject to the 
superior equity of Eyre. Whilst the estate remained in Sadleir, so 
long was it liable to be pursued and recovered by Ej're. But there is 
no suflQcient proof of any such advance by the bank ; and the only 
foundation of the bank's claim is the mortgage by Sadleir prior to the 
deed of reconveyance. That mortgage and contract would bind any 
interest subsequently acquired b}* Sadleir. But under the reconvey- 
ance he obtained none ; for, as between Sadleir and Eyre, the latter 
was still the owner, and might at any time during the life of Sadleir, 
by bill in equit}*, have set aside the release, and obtained a reconvej'- 
ance of the estate, and an interim injunction to restrain any alienation 
of it by Sadleir. This equitable title still remains unimpaired, and 
ought to be preferred to an}' claim by the bank. 

I therefore advise your Lordships that the orders of the court below 
be reversed, and that it be declared that the claim of the appellant to 
priority in respect of his mortgage ought to have been allowed ; and 
that the case be remitted, with that declaration, to the Landed Estates 
Court If the appellant has obtained an}* additional security under the 
agreement of tlie 6th October, 1855, not comprised in his original 
mortgage, that must be given up or accounted for to the bank. 
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GLABK V. MUNBOR 
SupRKMB Court, Ma88achusbtt0, 1817. 

[U Mass. 351.] 

Thib was a writ of dower, which was tried, at the last April term in 
this county, before Jacksok, J. The facts in the case shortly were, 
that James Andrews and his wife, on the 7th of Ma}', 1805, conveyed 
the premises, of which the defendant claims to b^ endowed, to WUllfttA ~ 
Qark, her late husband ; and that the said WilHam, by^^s dced7dated~ 
and executed at the same time,'m'6rlgaged the sarne~premi8e8~to~one~ 
James Winthrop in fee ; both which deeds were acknowledged and 
recorded at the same time ; thatr the said James Winthrop was then~'tEe~ 
guardian of one Charles Winthrop, a minor, to whom he afterwards 
assigned them; that the said Charles afterwards entered and foreclosed 
ihe said mortgage, and assigned the premises to the presenTtenaiil. 

It was also in evfdence that the condderation of the said deed from 
Andrews and his wife to said Clark was the property of the said Charles 
Winthrop, and that the said mortgage was made in pursuance of a pre- 
vious i^eement between all the parties to both deeds, to secure the 
said consideration for the use and benefit of the said Charles. 

The judge~directed the jur}' that, in consequence o? tEe^md agree- 
ment, and the execution of said deeds pursuant thereto, the said Wilirain 
bad onl}' such an instantaneous seisin as would noTentitle the^demandant 
to recover her Sower in the said premises. 

The demandant excepted to this opinion of the judge, and the cause 
came before the court at this term upon the said exception. 

Per Curiam. In the case of Holbrook v, Finney, 4 Mass. Rep. 566, 
it was decided that a conveyance in fee, and a reconveyance by the 
grantee to the grantor in mortgage, being considered as parts of the same 
transaction, did not give to the grantee such a seisin as entitled his wife 
to have dower in the granted premises. In the case at bar, the mortgage 
was to a third party ; but still the whole constituted but one transaction. 
We are not able to view the case in any light different from what it 
would have presented had the mortgage of Clark T)een~made to Andrews 
and his wife instead of Winthrop. Coates v. Cheever, 1 Gowen*8 
Bep. 460. 

Judgment for the tenant on the verdict. 



<( 



» t 



J 



■ r 



* t 



18 



/ 



1 ^ 



194 HAMIiIK V. KLIIK. 



HAMLIN «. KLEIN. 

SuPBSMB Court, New Tore, 1896. 

P N. Y. App. Div. 418.] 

This action was brought by the plaintiffs, who are the holders, by 
assignme nt, of a certain mortgage described in the complaint^ to vadekte' 
a release of lands fh>m the lien of their mortgage, and to restore such 
lien as to the lands described, upon the ground that the plaintiffs were 
induced to execute such release by reason of the fraudulent represen- 
tations of the mortgagor. 

TAdams, J. The learned trial court found, as facts in this cas e, that 
the release of the plaintifls as to the five lots in question was'Tnduced 
by the false' and fraudulent representations of the mortgagor's treasurer, 
and that none of said lota was, by the terms of said mortgage, entiUed 
to be released fW>m the lien thereof; and his conclusion of law was, 
that the plaintiffs should be restored to tiie same rights in all respects 
as against the defendants Klein and Vorreuter, and as to all collateral 
security held by them, as they would have possessed had the release in 
question never been executed, so far as the same purported to discharge 
from the lien of the mortgage the five lots which were fraudulently 
embraced in such release. 

The facts thus found appear to be Ailly sustained by the evidence in 
the case and are apparentiy acquiesced in bj' the principal debtor, as 
no appeal has been brought from the Judgment Jierei n, save by the 
defendants Klein and Yorreuterj'who stand in tli£ relation of sureties 
to the mortgage debt. And the only question, therefore, which is 
necessary to be considered upon this appeal, is whether or not the 
release from the Hen oT{he~pTaihtiffs' mortage of these fivejots, which^ 
uciquestionably did materially impair the security of such mortgage, 
exonerated the sureties from any liability for the amountjremaininj^ 
unpaid upon the principal debt 

It is, of course, well settled that where a creditor by a valid agi*ee- 
ment entered into between himself and the principal debtor, without 
the consent of his surety, releases the former from the payment of his 
obligation, or any part thereof, or releases any propeity of the principal 
debtor which the creditor holds as security for the payment of the debt, 
the surety is thereby discharged. It is likewise an elementary principle 
of law that fraud vitiates all contracts ; and it follows that where a 
party is induced to enter into an agreement by reason of fraudulent 
representations made to him, the same is absolutely void, and the surety 
is not dischai^ed from his obligation to answer for his principal by 
reason of the agreement thus entered into. Lowman v. Yates, 37 
N. Y. 601. 

The rule just stated may be applied with peculiar appropriateness to 
the case in hand, for the acts of the creditor which will ordinarily ex- 

■^*-*-V J.>lc^ ft'\ i\')m^ ^'xU K, \?^ Ji^j^L vj^ Vi.1 /.LLC C ( '^' >V ^^^ VaX ^i V* 



•^-^'•* ' ' -••: . «v^'. ^■v Vi-:;. ' c' \ .MU,>oJUjtutJ; 



J 



PKBKINS V. DAYIS. 195 

onerate a surety, mast be of sach a character as to woik some legal 
injary to him, or they must be inconsistent with his legal rights. 
Blydenbargh v. Bingham, f^ N. Y. 871 ; Clark t;. Sickler, 64 N. Y. 281. 

Of course^ to the extent that the release of the five lots impaired the 
security of the principal debtor which was held by these plaintiffs, the 
sureties were injuriously affected ; but when the relief sought to be 
obtained through the medium of this action is accomplished and the 
lien of the mortgage is restored to those lots, the sureties will be placed 
precisely where they would have been had those lots not been included 
in the release. In other words, nothing has been done by these plain- 
tiffs, except that which they are now seeking to avoid upon the ground 
of fraud, which injuriously affects the legal rights of the appellants. It 
is quite possible tiiat the land cohered by the mortgage has depreciated 
in value, as the defendants attempted to show upon the trial ; but it is 
difl9cult to see how that fact can be made available as a defence to this 
action, inasmuch as the plaintiffs' mortgage is not yet due and there has 
been no default in the interest thereon which would have {jermitted them 
to foreclose the same. So that, with the lien restored to these five lots, 
the sureties will simply remain liable to respond for any deficit which 
may possibly arise if the plaintiffs should ultimately be forced to fore- 
close their mortgage, and that is precisely what they undertook to do 
when they assumed the obligation of sureties to the principal debtor. 

We are unable to discover any error committed upon the trial of 
this case, or in the conclusion reached by the learned trial court; 
and we, therefore, think that the Judgment appealed from should be 
affirmed. 

All concurred; except Wabd, J., not sitting. 

Judgment affirmed^ toit/i coaU. 



PERKINS V. DAVIS. 
Supreme Court, Massachusetts, 1876. 

[ISO Mass, 408.] 

Writ op Entrt to recover possession of a parcel of land in Law- 
rence. Plea, ntd disseisin. At the trial in the Superior Court, before 
Brigham, G. J., without a Jur}*, the following facts were found : 

In April, 1869, the demandant, who then owned the demanded 
premises, and Sarah O. Adams, made an oral contract for the sale 
and purchase of them, and Adams entered into possession and so con- 
tinued until January 1, 1870, and on June 12, 1869, the demandant 
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executed and delivered to her a deed, in which the consideration was 
stated to be $3,200, and ehe exeeated and delivered to him a mortgage 
deed of the premises, in which the consideration was stated to be 
$2,900. Both of these deeds were dated April 22, 1869, and aclcnowl- 
ciiged and recorded on June 12, 1869. They were so dated because 
tlie contract for the sale and purchase of the premises wasjhen made, 
and with a view to the taxation of the estate. On April 29, 1870, the 
demandant foreclosed the mortgage made to him by Adams, for a 
breach of the condition thereof. 

While Adams was in possession of the premises, in May, 1869, she 
made a contract with one Henry J. Couch, to repair or enlarge the 
buildings on the demanded premises, and Ck>uch performed labor and 
supplied materials for those purposes, beginning in May, 1869, and 
ending on March 1, 1870. On March 2, 1870, he filed in the office 
of the clerk of the city of Lawrence a certificate of such contract, per- 
formance of labor and supply of materials, and of his intention to 
claim a lien therefor on the demanded premises ; and on June 80, 1870, 
on a petition dnij' filed in the Superior Court to enforce the lien, judge- 
ment was entered for the i)etitioner, and a sale of the demanded premises 
was ordered, to satisfy the Judgment On August 27, 1870, under 
this order, the premises were sold to the tenant, and a deed made to 
him the same day. 

On these facts and their legal effect, the judge ruled that the de- 
mandant was entitled to recover, and ordered judgment for him ; and 
the tenant alleged exceptions. 

Ames, J. As, b}- the consent of the parties, this case was tried by 
the court without a jury, the rulings of the presiding judge npon matters 
of law only are open to examination in this court; but liis findings 
upon matters of fact are conclusive, and cannot be here revised. It 
appears from the bill of exceptions tliat the conveyance of the lot of 
land from this demandant to Sarah O. Adams, and her mortgage deed 
of the same to him for what appears to have been about nine-tenths 
of the purchase-money, both occurred on the same day, and were 



acknowledged and recorded on the same day. This fact is an indica- 
tion that the two instruments really constituted but one transaction ; 
and the presiding judge may be supposed to have~found that^as 
against the mortgagee) they gave to Mrs. Adams only an instantaneous 
seisin, so that all encambfahces to which she could subject the property 
would apply only to her equity of redemption. There is nothing in 
the facts reported that justifies us in holding that the grantor was 
to advance money, or give credit on the sale, to enable her to build 
a house on the land. The case therefore does not come within the 
nile laid down in Hilton v. Merrill, 106 Mass. 528. The deed, although 
dated back, could only take effect from its delivery, which was after 
tlie date of the building contract. But the difiSculty with the tenant's 
case lies in the nature and extent of the title which Mrs. Adams 
acquired by the conveyance in the land conveyed. We must suppose 
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that the d eeds exchanged by the parties were in conformity to the 
terms of their dnwritten contract. If, under the convey ance/ Mrs. 
iidams only Tield an equity of redemption, it was not in her power to 
cpate any enoambrance or lien upon the "estate that~couId take pre- 
oedence" of the mortgage, except with the consent of the mortgagee. 
Of such consent we have no evidence. It follows from this view of 
the case that the demandant, who claims under that mortgage, has the 
older and better title, and that the tenant's 

Hxceptians must be ovemnied. 



VOSE V. BRONSON. 
SuPBEUB Court United States, 1867. 

[6 WalL 452.] 

Appeal flrom the Circuit Court for Wisconsin. 

In December, 1856, the La Crosse and Milwaukee Railroad Com- 
pany, to secure ten millions of dollars in bonds, to be issued by them, 
executed a mortgage to Bronson, Soutter, and Enapp, as trustees for 
the bondholders. This mortgage was amended in 1858, so as to limit 
the issue to four millions. Bonds to that amount were issued, and 
became a lien on the road. In consequence of the failure of the com- 
pany to provide for the payment of interest, the trustees, iu 1859, 
instituted proceedings in the Federal Court of Wisconsin, to foreclose 
the mortgage ; which proceedings, in 1862, passed to a decree. The 
road in 1863 was sold. After the decree, but before the sale, one 
Yose (the appellant), who had not been made a party defendant to the 
suit of foreclosure, filed a bill against the trustees just named, asking 
to come in and share in the proceeds of the sale of the mortgaged 
property in their hands. 

The bill set forth that before the execution of the mortgage, but 
in immediate contemplation of it, the La Crosse Companj' had agreed 
to buy a large quantity of raili*oad iron of a firm to whose rights the 
complainant had succeeded, giving to them bonds to the extent of 
about $714,000 in payment, at the rate of eighty cents on the dollar; 
that it was well understood between the parties that the firm, which 
was one dealing extensively in railroad iron, took the bonds, not to 
hold as investments, but for commercial and immediate use ; that to 
guard against loss to the firm by a depreciation in the markets of the 
bonds thus to be assigned to it, by the company's selling any of those 
which they yet retained at a less rate than the 80 per cent, it was 
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agreed that if the company shoald sell anj of their bonds to any one 
during a certain term named, at a less rate than this one, then^ that 
the company should deliver to the firm so many additional bonds as 
would pay the firm for the iron in full, estimating the bonds already 
given and those to be given at the lowest rate at which any bonds 
had been sold. The bill further set forth that the iron (10,474 tons) 
was delivered to the company, and by them used in making their road, 
and now formed a material ingredient in the value of the property 
sold. 

Admitting that the company had iss^jted^ sold, and delivered Ae 
whole four million doBare of bonds (so that on the face of the bill it 
appeared that the company had the control of no more bonds) ^ the 
bill set forth that it had sold a large amount of them as low as forty 
cents on the dollar; that the firm, needing to *^ realize" on the bonds 
assigned to them, had been compelled to sell at that same rate, and 
that the effect of the company's thus selling 40 per cent was, that 
the firm ha<l been paid but half the stipulated price for their iron. It 
set forth, moreover, that in fixing the claims which the respective 
bondholdera had upon the proceeds of the sale of the mortgaged prem- 
ises, a portion of the bonds were, bj' the final decree of foreclosure, 
cut down from the value apparent on their face to 40 per cent, on 
account of their having been sold at a discount ; and that 

The decree of foreclosure having been entered for • 92,794,600 
There remained as balance an unappropriated lien of • 1,205,400 

I 

Part of the original mortgage for 94,000,000 

The bill accordingly prayed that as the firm was to be paid only in 
bonds, and did not receive enough to pay them, that Uie requisite 
amount of bonds, that is to say another $714,000, might be exe- 
cuted and delivered to them, or at any rate that they might stand in 
the same position as if such requisite number had been executed and 
delivered to them; and that the decree might be opened and the com- 
plainant let in so as that his equities might be provided for out of the 
unappropriated lien in the mortgage, which it was stated was sufficient 
to provide for them. 

The bill, on demurrer to it, was dismissed by the Circuit Court 

Appeal here. 

Mb. Justice Dayis delivered the opinion of the court 
The question presented by this record is of easy solution. If Vose 
had brought suit against the La Crosse and Milwaukee Railroad 
Company for breach of their contract, the interpretation of it would 
have been a proper subject of inquiry, but the decision of this case 
does not depend on the disposition of that question. The appellant 
places his claim for relief on his right to have an outstanding equity 
with the La Crosse Company a4justed in the foreclosure suit> and his 
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demand attached to the foot of .the mortigage. To do this, there 
most be a power somewhere to enkrge the mortgage, and where is it 
lodged? Certainly not with the trustees, for their datj is to see that 
the security held by them for their cestui que trusts is enforced accord- 
ing to the terms of the deed. They could neither enlarge the mort- 
gage, nor consent to its enlargement. The court could not do it, nor 
the La Crosse Company, as it had covenanted with the trustees in 
behalf of the bondholders, that it would only issue four millions of 
dollars in bonds. The rights of the bondholders were fixed by the 
terms of the mortgage. The value of the bonds, as an investment, 
depended in a great measure on the number to be issued, and doubt- 
less each purchaser, before he bought, had information of the character 
of the security on which he relied. The property might be very well 
a safe security for four millions of dollars, and very unsafe for any 
additional amount 

The doctrine contended for would utterly destroy the marketable 
value of all corporate securities. No prudent man would ever buy a 
bond in the market, if the provisions made for its ultimate redemption 
could be altered without his consent 

But it is said, as the court rendered a decree for less than the face 
of the bonds, equity will step in and allow the appellant to apply the 
vacuum of principal secured by the mortgage, to liquidate his claim. 
The answer to this is, that it does not concern the appellant whether 
the court rightfully or otherwise reduced a portion of the bonds. The 
bondholders, whose bonds were thus reduced, are the only parlies 
in interest who could have any just cause of complaint against the 
action of the court, and if they did not feel aggrieved no other 
person has any right to complain. The security of the mortgage ex- 
tended to four millions of bonds only, and whatever amount the court 
should ascertain was due on those four millions was the amount secured, 
and no more. 

If Vose had been made a party defendant to the foreclosure suit, 
the decree would have been the same. But he was not a necessary 
party to that suit. The trustees, as the representatives of all the 
bondholders, acted for him, as well as the others. It would be im- 
practicable to make the bondholders parties in a suit to foreclose a 
railroad mortgage, and there is no rule in equity which requires it to 
be done* Decree affirmed. 
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DUNCAN AND ELLIOTT, TRUSTEES, v. MOBILE & OHIO 

RAILROAD. 

CiBcuxT Court of thk United States, 1876, 

[2 Woods, 54S.] 

PftTinoH filed in a suit in equity. 

The petition stated that the interest-bearing bonded debt of 
the company was $11,500,000, on which the annual interest was 
$900,000, which, under existing circumstances, the road was unable 
to pay; that in 1874 the company made default in the payment of its 
interest, and that during a part of the year 1873, and in 1874 and 
1875, in order to maintain its credit, had contracted a floating debt 
to the amount of $582,885.52, which was expended in payment of 
interest, and for supplies, materials, and equipments. A portion of this 
debt, it was alleged, was secured by a pledge of bonds and other 
securities of the compan}*, the par value of which exceeded the debt, 
but which would not sell for more than a third or fourth of the debt ; 
another portion was secured by the individual indorsement of persons 
who had been president and directors of the company, and who gave 
their names and credit to maintain the credit of tiie company, and to 
purchase supplies ; another part of the debt was held by the patrons 
and customers of the company, secured by third mortgage bonds, 
having litUe market value. The petition further stated that it was 
the hope and expectation of the tnistees that there should be a 
reorganization of the company by the owners of the bonds becoming 
the owners of the railroad, and that for that purpose a removal of 
these floating claims might be desirable to the bondholders, if the same 
could be done on favorable conditions and with their consent. 

The petitioners all^^ that in their opinion, the debt could be com- 
pounded and settled at much less than its face, and that by its settle- 
ment a number of the bonds and securities of the company would 
be preserved from sacrifice, but that the petitioners had no authority 
to employ for that purpose the moneys which have come into their 
possession as trustees. 

Petitioners did not admit that the holders of the floating debt had 
any legal claim upon the moneys in their hands arising fh>m the income 
and receipts of the road since it has been in their hands ; but they 
prayed for a reference to a master to report whether it was legal or 
proper to pay said floating debts, or any portion of them, as a com- 
promise ; that the trustees and representatives of the several classes 
of bondholders might be notified of the reference, and their action 
thereon reported to the couit, and how far they consented to and 
approved said application, and that the master report what is prudent, 
l^al, or proper to be done in the premises. 
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Woods, Circait Judge. Briefly stated, the grounds upon which this 
recommendation is based by the master, and upon which the confirma- 
tton of his report was urged by counsel, are : (1), That the whole of 
the money represented bj' this floating debt has in good faith gone to 
the bondholders, partlj' and chieflj' by paying their interest coupons ; 
and as to the residue, by the improvements and betterments of the 
railroad property ; and (2), that a large amount of the bonds of the 
company are hypothecated for the payment of this floating debt ; and 
(8), that the settlement of this floating debt, by payment or com- 
promise, is essential to such management of the propert}* or reorgan- 
ization of the compau}', as will preserve the valuable franchises, 
privileges, and exemptions of the existing corporation. 

I have been unable to come to the conclusion, that the recommen- 
dations of this report ought to be adopted by the court. 

The debt, which it is proposed to pay out of the income of the road, 
is a floating debt, partly secured by bonds, etc., inferior in rank to the 
great mass of bonds making up the bonded debt of the defendant com- 
pany. The company has failed to pay the interest on those bonds 
having the superior lien, and for that reason the trustees of the first 
mortgage have taken possession of the road for the purpose, among 
others, of applnng its income to the payment of the interest, and if 
there should be a surplus, to the principal of these bonds. The propo- 
sition is to apply, for the reasons stated, the income which the first mort- 
gage bondholders are entitled to, to the payment of the floating debt 

The fact that the floating debt was contracted in good faith for the 
benefit of the railroad company's property, and therefore for the bene- 
fit of the bondholders, is true of perhaps all such debts. But that does 
not give the floating debt creditors any ground upon which to claim 
that their debt should be paid first Galveston Railroad Co. t;. Cow- 
drey, 11 Wall. 482. 

But I do not understand that the floating debt creditors claim this 
application of the income of the road as a legal right 

It stands simply on the ground that to refuse their 'payment would 
be inequitable. But I cannot invade the legal rights of others to relieve 
the floating debt creditors fh>m the position in which they have volun- 
tarily placed themselves. 

The facts that a large amount of inferior securities of the railroad 
company, now hypothecated for the floating debt, would be release<l 
by its payment, and that a reorganization of the company would be 
greatly facilitated and the valuable franchises of the company thereby 
preserved by the proposed payment of the floating debt, arc doubtless 
strong considerations, when addressed to the bondholders themselves. 
But can this court waive the rights of the bondholders, because we 
might think it would turn out to their advantage? Can we make a 
contract for them, because we think it would be a good contract? 
Have we the power to take money which belongs to them and give it 
to others without their consent, because we think it would be for their 
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interest? Thej have not consented to this dirersion of their money, 
and no one who is authorized to do so has consented for them* For 
the trustees to undertake to give assent for the bondholders is clearly 
outside of their powers and duties, which are plainly prescribed in the 
deed of trust 

This court is, in my Judgment, without any power to make the 
decree recommended by the report. To undertiJce to do it would be 
to invade the legal rights of the bondholders, and if established, as 
within the power of a court of equity, would shake the credit of rail- 
road securities throughout the worid. I must» therefore, decline to 
adopt the recommendations of the master. 
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SkCTIOK II. — P088B98IOir. 



A. Right to PwseuUnK 

BOCKWELL t;. BRADLET. 

SvpRBME Court, Conkbcticut, Idld. 

[S Cmm. 1.] 

Swift, C. J. The question is, whether an action of disseisin can be \ irtf^' 
maintained, by the mortgagee, against the mortgagor, who continued in ^ ' ^^ f ^^ ^ 
possession, without notice to quit 1)\t ^i\ u.i [ ' 

The mortgagee, on the execntion of the deed, is Tested with the fee ^ ^ f ii ^ 
of the land, and is entitled to the immediate possession, though the law '-. (X^wL' / * 
day has not elapsed. It is, howeyer, the understanding of the parties (yi^TJi^'^nM^ 
that the mortgagor shall retain the possession. » ^ v\y 

The principle contended for, on the part of the defendant, is that-LU>J-*^ j ^\ 
the mortgagor continues in possession, by the license, consent, &nd f si C ^ ' ' 
agreement of the mortgagee ; that the possession is lawAil ; and that ; 
he cannot become a disseisor, unless a surrender of possession be ^^ '^^. ^^ ,/' v^- 
demanded, or a notice to quit be given. Of course, to maintain this ^ / 

action, we must treat as a disseisor a man who has lawful possession ; /)iJ > ^ . t»N - ! 
which is repugnant to acknowledged principles. f {'' i' 

To decide this question, we must consider the nature of the right of ^^ ! ^ ^.j' *^- ^ 
a mortgagor in possession. He has been likened to a tenant at will ; m * ^ • ' . ' ■ 
but the resemblance is very remote ; for, it is agreed, he would not be r ^ *^ ^\ 
entitled to emblements, or accountable for rent. The truth is, such an i / f ' 
estate is of a peculiar nature, precisely resembling no other. Lord ' •; 
Mansfield says, in Keech v. Hall, Dougl. 22, he is a tenant at will in 
the strictest sense. Though the inference from the fact that the mort- 
gagor is left in possession is an agreement that he shall continue it, yet 
this is under this condition, that he is so entirely subject to the will of 
the mortgagee, that he (the mortgagee) may consider his possession to 
be lawful, or treat him as a disseisor, without notice to quit This 
results from the nature of an estate in mortgage, where the object 
is to give the mortgagee an absolute power over the pledge to enable 
him to secure or enforce the payment of the debt 

I would advise a new trial.^ 



1 Accord: Boby v. BiaiMy. S B. & C. 767; Smartle v. WilUaiiM, 1 Balk. 345; 

Pnim V, MiUer, 3 N. Sc 347 ;. Woodward v. Panona, 59 Ala. 626 ; Stewart v. Soott, 

54 Ark. 187; Blanejr v. Bearoe, S Me. 13S; Lackey v. Holbrook, 11 Mete. 458 v Brown 

V. Cram, 1 N. H. 169; l>ron v. Mnnaon, 77 Pa. St. S50. — Ed. 
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CHICK r. WILLETTS. 
SuPKBMx Court, Kahbab, 1864. 

[S JToii. 384.] 

Bt the Court, Csozieb, C. J. Two qaestions are presented by the 
record : First, Which law, the twentieth section of the code, or the 
second section of the ^^ amendatory act," prescribes the limitation; 
and second, When an action npon a promissory note, secured b}* a 
mortgage on real estate, is barred by the statute of limitations, has the 
mortgagee any remedy upon the mortgage? These are the facts : On 
the sixth day of April, 1858, at Kansas City, in the State of Missouri, 
the defendant executed to liie plaintiffs his promissory note, payable 
one day after date. Afterwards, and on the 12th day of August of 
that year, the defendant^ to secure the payment of the note, executed, 
in this State, a mortgage upon some lots in Topeka, which mortgage 
contained a stipulation that if default was made in the payment of the 
note for two years from the date of the mortgage, that instrument 
might be foreclosed, &c On August 13, 1863, a suit was instituted 
upon the note and mortgage, and the facts, as above stated, being ad- 
mitted. Judgment was rendered for the defendant To reverse that 
judgment, this proceeding is instituted. 

The note having been made in Missouri, would, under the act of 
February 10, 1859, have been barred in two years from the passage of 
that act, if there were nothing else to be considered. By a stipula- 
tion in the mortgage, the time of payment was deferred two years 
from August 12, 1858. 

The mortgage having been made in this State, was the arrangement, 
with reference to our statute of limitations, a Kansas or Missouri con- 
tract? Although no change was made upon the face of the note, yet 
the clause of the mortgage referred to was effective to change its terms 
as if written across its face. The time of its payment, with reference 
to the land, was extended two years. Its payment, as against the 
land, could not be enforced before that time ; nor would the limitation 
laws begin to run against it until the expiration of that time. These 
changes in the original contract were effected by the paper which was 
executed in this State. The contract evidenced by the mortgage is 
essentially different from that set out in the note, and must control it 
Tlierefore, the contract, as it stood, after the making of the mortgage, 
was a Kansas contract, and would not be barred in two years. 

The statutes of limitation of this State are wholly unlike the English 
statute, and differ materially Arom the limitation laws of those States 
which have adhered to the common law forms of action and modes of 
procedure. Those statutes apply, in terms, to the form of the action at 
law, and contain no provisions concerning an equitable proceeding. If 
a party had concurrent remedies, one at law, the other in equity, courts 
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of eqnity applied the limitation prescribed for the action at law. Bat 
in all otlier cases they were said to act merely in analogy to the 
statutes, and not in obedience to them. 

In this State, the case is entirely different The distinction between 
actions at law and suits in equity is abolished ; and the statutes of limi- 
tation apply equally to both dasses of cases. They were made to 
apply to the subject-matter, and not to the form of action. In Eng- 
land and the States referred to, a limitation different from that 
prescribed for simple contracts in writing, was prescribed for special- 
ties. Here, ^* an action upon a specialty, or any agreement, contract, 
or promise in writing/' must be brought within three years ; and it 
matters not what the relief demanded may be, whether such as could 
formerly be obtained only in a court of law, or such as might have 
been afforded by a court of equit}' exclusively. 

Mortgages here differ essentially from mortgages at common law, 
and in the States referred to. At common law, a mortgage was a con- 
veyance with a defeasance, and gave the mortgagee a present right of 
possession. Upon it, even before the conditions were broken, he might 
enter peaceably or bring ejectment. If the condition was broken, tlie 
conveyance became absolute. If the money was paid when due, the 
estate revested to the mortgagor ; if not so paid, the estate was gone 
from him forever. After a time, the law of mortgage was so modified 
that the legal title was not considered as having passed until the con- 
dition was broken. At a later day, another still more important 
innovation was made. While it was considered that, u|K>u condition 
broken, the mortgagee became invested with the legal title, and was 
entitled to possession, 3*et, in that condition of things, his title was sub- 
ject to a defeasance. The rents and profits operated as cancellation, 
pro tanto^ of his conveyance ; and when they reached a sum sufiScient 
to reimburse his original investment, witii such use as the law allowed, 
the legal title reverted to the mortgagor, and he would be entitled to the 
possession ; and he had a right to facilitate this operation by payment 
of the money, and upon application to a court of equitj', his title would 
be disencumbered of the cloud the mortgage cast upon it This right 
of the mortgagor was called ^^ the equity of redemption,'' and, consider- 
ing the then prevalent theory of mortgages, the phrase was peculiarly 
appropriate and expressive. The title had passed, but he had a right 
to redeem ; and it is among the highest glories of equitable jurispru- 
dence, that at so early a day the means of enforcing this right were 
supplied. Some of the States still adhere to the common law view, 
more or less modified by the real nature of the transaction ; but in most 
of them, practically, all that remains of the old theories is their nomen- 
clature. In this State, a clear sweep has been made by statute. The 
common law attributes of mortgages have been wholly set aside ; the 
ancient theories have been demolished; and if we could consign to 
oblivion the terms and phrases — without meaning except in reference 
to those theories — with which our reflections are still embarrassed, the 
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legal profeasion on the bench and at the bar would more readily nnder- 
Btaiid and fully realize the new condition of things. The statute gives 
the mortgagor the right to the possessiony even after the money is due, 
and confines the remedy of the mortgagee to an ordinary action and 
sale of the~ mortgaged premises; thus negativing^ any idea of title in 
the mortgagee. It is a mere security^ although in the form of a con- 
ditional conveyance; creating alien upon the property, but vesting no 
estate whatever, either before or after condition is broken. It gives no 
right of possession, and docs not limit the mortgagor's right to control 
it — except that the security shall not be impaired. He may sell it, and 
the title will pass by his conveyance — subject, of course, to the lien of 
the mortgagee. 

If we are right in these views as to our statute of limitations, and 
the operation of a mortgage under our law, the English cases and cases 
in New York and Ohio, cited by counsel for plaintiffs, have no applica- 
tion to the case at bar. The statutes of limitation under which they 
were made, make distinctions between notes and mortgages which do 
not exist here ; and the operations of notes and mortgages there and 
here are totally different The decisions are not authorities in this case, 
for the reason that they are not applicable, and cannot be made so. If 
our limitation law omitted mortgages, and our law of conve3'ances 
gave the right of possession to the mortgagee, some of them would be 
in point ; but as neither of these conditions exist here, the}* throw no 
light upon the questions under consideration in the case at bar. 

Our conclusions are, that the twentieth section of the code prescribes 
the limitation to an action on the note or mortgage, and as the three 
years expired on the 12th day of August, 1868, a suit commenced on 
the Idth was too late. Jtidgment affirmed.^ 

All the justices concurring. 
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KEECH t^. HALL. 
Kino's Bihoh, 1778. 

[I Douy. 21.] 

Ejectment tried at Guildhall, before Bullxb, J., and verdict for 
the plaintiff. After a motion for a new trial, or leave to enter up 
Judgment of non-suit, and cause shown, the court took time to con- 
sider; and, now, Lord Mansfield stated the case, and gave the 
opinion of the court, as follows. 

1 Accord: Kidd r. Temple, 2S Cal. 255; Brown o. SneU, 6 Fla. 741 ; DariA r. 
Anderson, I Ga. 176; Harrington v. Foley, 108 la. 268; Carathera v. Hnmphrejr, 72 
Micii 270; Trinim r. Manh, 54 N. T. 599 ; Bartlett r. Timberlake, 57 Ma 499 ; Wood 
r. Traak, 7 Wis. 566. — Ed. 
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Lord Mansfield. This is an eJectmeDt brought for a warehouse 
10 the city, by a mortgagee, against a lessee under a lease in writing 
for seven years, made after the date of the mortgage, by the mort- 
gagor, who had oontiuaed in possession. The lease was at a rack- 
rent. The mortgagee had no notice of the lease, nor the lessee any 
notice of the mortgage. The defendant offered to attorn to the mort- 
gagee before the ejectment was brought The plaintiff is willing to 
suffer the defendant to redeem. There was no notice to quit; so that 
though the written lease should be bad, if the lessee is to be con- 
sidered as tenant from year to year the plaintiff must fail in this 
action. The question, therefore, for the court to decide, is, whether, 
by the agree ment understood _between mortgagors and mortgagees, 
which is, that the latter shall receive interest, and the former keep' 
possessfon, the 'mortgagee "has ~given ~an implied authority 16~the~ 
mortgagor to let from year to year, at a rack-rent; or whether he 
may not freaf the defendant as a trespasser, disseisor, and wrong- 
doer. No case has been cited, whei*e this question has been agi- 
tated, much less decided. The only case at all like the present, is 
one that was tried before me on the home circuit (Belchier v. Ck>llins) ; 
but, there, the mortgagee was privy to the lease, and, afterwards, by 
a knavish trick, wanted to turn the tenant out. I do not wonder that 
such a case has not occurred before. Where the lease is not a bene- 
ficial lease, it is for the interest of the mortgagee to continue the 
tenant; and where it is, the tenant may put himself in the place of 
the mortgagor, and either redeem himself, or get a friend to do it. 
The idea that the question may be more proper for a court of equityi 
goes upon a mistake. It emphatically belongs to a court of law, in 
opposition to a coui*t of equity ; for a lessee at a rack-rent is a pur- 
chaser for a valuable consideration, and in every case between pur- 
chasers for a valuable consideration, a court of equity must follow 
not lead the law. On full consideration, we are all clearly of opinion, 
that there is no inference of fraud or consent against the mortgagee, 
to prevent him from considering the lessee as a wrongdoer. It is 
rightly admitted that if the mortgagee had encouraged the tenant to 
lay out money, he could not maintain this action ; but here the ques- 
tion turns upon the agreement between the mortgagor and the mort- 
gagee: when the mortgagor is left in possession, the true inference 
to be drawn, is an agreement that he shall possess the premises at 
will in the strictest sense, and therefore no notice is ever given him 
to quit, and he is not even entitled to reap the crop, as other tenants 
at will are, because all is liable to the debt; on payment of which, 
the mortgagee's title ceases. The mortgagor has no power, express 
or implied, to let leases, not subject to every circumstance of the 
mortgage. 11 by implication the mortgi^or had such a power, it 
must go to a great extent to leases where a fine is taken on a renewal 
for lives. The tenant stands exactly in the situation of the mort- 
gagor. The possession of the mortgagor cannot be considered aa 
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holding out a false appearance. It does not induce a belief that there 
ifl no mortgage; for it is the nature of the transaction, that the mort- 
gagor shall continue in poMeasion. Whoever wants to be secure, 
when he takes a lease, should inquire after and examine the title 
deeds. In practice indeed (especially in the case of great estates) 
that is not often done, because the tenant relies on the honor of his 
landlord ; but whenever one of two innocent persons must be a loser, 
the rule is, qui prior e$t tempore^ potior wt jure. If one must suffer, 
it is he who has not used due diligence in looking into the title. It 
was said at the bar, that if the plaintiff, in a case like this, can re* 
cover, he will also be entitled to the mesne profits from the tenant, 
in an action of trespass, which would be a manifest hardship and 
injustice, as the tenant would then pay the rent twice. I give no 
opinion on that point; but there may be a distinction, for the mort- 
gagor may be considered as receiving the rents in order to pay the 
interest, by an implied authority from the mortgagee, till he de- 
termine his will. As to the lessee's right to reap the crop which he 
may have shown previous to the determination of the will of the 
mortgagee, that point does not arise in this case, the ejectment being 
for a warehouse; but however that may be, it could be no bar to the 
mortgagee's recovering in ejectment. It would only give the lessee 
a right of ingress and egress to take the crop; as to which, with 
regard to tenants at will, the text of Littleton is dear. We are all 
clearly of opinion that the plaintiff is entitled to judgment. 

The rule discharged. 



KIMBALL V. LOCKWOOD. 
SuPRBMB CouBTy Rhodk Island, 1889. 

[6 R. L 13S.] 

Debt for rent of a shop in High Street, Providence, wherein the 
plaintiff claimed 9150, for the last three quarters of the year elapsing 
between March 1, 1858, and March 1, 1859, under a lease parol by 
him made to the defendants. 

The case was submitted to the court, under the general issue, in 
fact and law; and it appeared, that the late Henry Matthewson, 
being the owner of the leased premises, in his lifetime, mortgaged 
them in fee to his son, Henry C. Matthewson, and, upon his death, 
they, with other real estate, came into the possession of the plain- 
tiff, whose wife was one of said Matthewaon's heirs at law; that 
being thus in possession, the plaintiff leased the shop in question 
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to the defendants, by parol, from March 1, 1858, to March 1, 1859, 
at the rent of 9200 for the year, payable quarterly; that after the 
death of his father, the son's mortgage having become dne, on the 
Idth day of May, 1858, he sued the plaintiff in ejectment to recover 
possession of the estate of which the shop in question was a tene- 
ment, and gave notice to the defendants to pay their rent to him as 
mortgagee; that the defendants, having offered, under the advice of 
counsel, to pay rent to the plaintiff if he would give them a bond of 
indemnity against the claim of the mortgagee, which he did not do, 
promised the mortgagee to pay the rent to him, and did pay to him 
the last three quarters rent, accruing from the first day of June, 1858, 
to the first day of March, 1859, under a bond of indemnity from the 
mortgagee against the claim of the plaintiff, to recover which rent, 
after such payment, this action was brought The rent of the 
quarter, during which notice was given by the mortgi^ee to the de- 
fendants to pay the rent to him, was paid by them to the plaintiff. 

Ames, C. J. It seems to be clear, upon principle, and is well 
settled by authority, that a mortgage by the lessor of lands under 
lease, operating as an assignment, pro tantoj of the reversion, car- 
ries the rent as incident to it, to the mortgagee. In such case, 
therefore, all that the law requires of the mortgagee to entitle him to 
rent of the tenant of the mortgagor, is notice to the tenant to pay 
the rent to him; such notice preventing any injustice to the tenant 
from double payment. 

If, on the other hand, the lease be subsequent to the mortgage, as 
the mortgage gives to the mortgagee no title to the reversion out of 
which the lease was granted, he cannot, by mere notice, compel the 
tenant to pay rent to him, nor does his title to the rent accrue until 
he has obtained possession of the mortgaged estate. He is not the 
landlord of the mortgagor, nor by virtue of the relation between 
them, entitled to the rents and profits of the mortgaged estate, as 
long as the mortgagor retains possession. Evans v. £lliot, 9 Ad. A 
£11. 159 ; The Manchester Hospital and Life Ins. Co. v. Wilson, 10 
Met. 126. 

The mortgage, however, conveys the title to possession to the 
mortgagee, and, indeed, when, as in this case, forfeited, the whole 
title at law; and, unless some statute forbid, which none here does, 
the tenant of the mortgagor may attorn to the mortgagee, and by 
thus placing him in possession of the mortgaged premises, entitle 
him to the rents thereof. There is no disloyalty to his landlord in 
such attornment by the tenant; since, thereby, he only recognizes a 
title which his landlord has granted. Jones v. Clark, 20 Johns. 51. 
In Evans v. Elliot, supra^ Lord Denman seems to agree that the 
tenant's attornment will create a privity between himself and the 
mortgagee, or, as he expresses it, *^ is at least necessary" to create 
the relation of tenant and landlord between them; although he de-^ 
cidea that the attornment will not relate back to a notice befbre 
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given by the mortgc^ee to the tenant, bnt creates the privity and 
right to rent only from the time when it is actually made. As at- 
tornment is nothing more than the consent of the tenant to the grant 
of the seignory, or, in other words, to become tenant of the new lord 
(Co. Litt. 309a; Butler's note, 272), and the tenants in this case, by 
promising to pay, and actually paying the rent to the mortgagee, 
thus attorned to, and became tenants to him, it follows, that they 
rightfully paid to him the subsequently accruing rent, and cannot l>e 
compelled to pay it over again to the plaintiff. Judgment must there- 
fore be rendered for the defendants, for their costs. 



MOSS V. GALUMORE. 

EiKO*8 Bbkch, 1779. 

[1 Dmig. S79.] 

In an action of trespass, which was tried before Nares, J., at the 
last Assizes for Staffordshire, on not guilty pleaded, a verdict was 
found for the plaintiff, subject to the opinion of the court, on a case 
reserved. The case stated as follows: One Harrison, being seised in 
fee, on the Ist of January, 1772, demised certain premises to the 
plaintiff for twenty years, at the rent of £40 payable yearly'on tlie^ 
12th of May; and, in May, 1772, he mortgaged the same premises, 
in fee, to the defendant, Mrs. Gallimore. Moss continued in posses* 
sibn from the date of the lease, and paid his rent regularly to the 
mIoVtgagor, all but £28, which was due on and before the month of 
November, 1778, when the mortgagor became a bankrupt, being, at 
the time, indebted to the mortgagee in more than that sum for in- 
terest^ on the mortgage. On the 8d of January, 1779, one Harwar 
went to the plaintiff on behalf of Gallimore, showed him the mort- 
gage deed, and demanded from him the rent then remaining unpaid. 
This was the first demand that Gallimore made of the rent. The 
plaintiff told Harwar that the assignees of Harrison had demanded 
it before, viz., on the Slat of December; but, when Harwar said that 
Gallimore would distrain for it if it was not paid, he said, he had 
some cattle to sell, and hoped she would not distrain till they were 
sold, when he would pay it The plaintiff not having paid accord- 
ing to this undertaking, the other defendant, by order of Gallimore, 
entered, and distrained for the rent, and, thereupon gave a written 
notice of such distress to the plaintiff, in the following words: ** Take 
BOticfiy that I have this day seised and distrained, &c, by virtue of 
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an aathority, fte., for the sam of £28 being rent, and arrears of 
rent, due to the said Ester Gallimore, at Michaelmas last past, for, 
&c.y and nnless yon pay the said rent, &c/' He accordingly sold 
cattle and goods to the amount of £22 2s. The question stated for 
the opinion of the court was, Whether, under all the circumstances, 
the distress could be Justified ? 

Lord Mansfield. I think this case, in its consequences, very 
material. It is the case of lands let for years and afterwards mort- 
gaged, and considerable doubts, in such cases, have arisen in respect 
to the mortgagee, when the tenant colludes witli the mortgagor; for, 
the lease protecting the possession of such a tenant, he cannot be 
turned out by the mortgagee. Of late years the courts have gone 
BO far as to permit the mortgagee to proeee<l by ejectment, if he has 
given notice to the tenant that he does not intend to disturb his pos- 
session, but only requires the rent to be paid to him, and not to the 
mortgagor. This, however, is entangled with difficulties. The ques- 
tion here is whether the mortgagee was or was not entitled to the rent 
in arrear. Before the statute of Queen Anne, attornment was neces- 
sary, on the principle of notice to the tenant; but, when it took 
place, it certainly bad relation back to the grant, and, like other 
relative acts, they were to be taken together. Thus, livery of seisin, 
though made afterwards, relates to the time of the feoffment. Since 
the statute, the conveyance is complete without attornment, but there 
is a provision, that the tenant shall not be prejudiced for any act 
done by him, as holding under the grantor, till he has had notice of 
the deed. Therefore the payment of rent before such notice is good. 
With this protection he is to be considered, by force of the statute, 
as having attorned at the time of the execution of the grant; and, 
here, the tenant has suffered no injury. No rent has been demanded 
which was paid before he knew of the mortgage. He had the rent 
in question still in his hands, and was bound to pay it according to 
the legal title. But having notice from the assignees, and also from 
the mortgagee, he dares to prefer the former, or keeps both parties 
at arm's length. In the case of executions it is uniformly held, that 
if you act after notice, you do it at your peril. He did not offer to 
pay one of the parties on receiving an indemnity. As between the 
assignees and the mortgagee, let us see who is entitled to the rent 
The assignees stand exactly in the place of the bankrupt. Now, a 
mortgagor is not properly tenant at will to the mortgagee, for he is not 
to pay him rent. He is so only qiwdatn modo. Nothing is more apt 
to confound than a simile. When the court, or counsel, call a mort- 
gagor a tenant at will, it is barely a comparison. He is like a tenant 
at will. The mortgagor receives the rent by a tacit agreement with 
the mortgagee, but the mortgagee may put an end to this agreement 
when he pleases. He has the legal title to the rent, and the tenant, 
in the present case, cannot be damnified, for the mortgagor can never 
oblige him to pay over again the rent which has been levied by this 
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distress. I therefore think the distress well justified; and I consider 
this remedy as a very proper additional advantage to mortgagees, to 
prevent collasion between the tenant and the mortgagor. 



KING V. HOUSATONIC RAILROAD CO. 
SuPRKMB Court, Connecticut, 1877. 

[45 Cam. S26.] 

HovsTt J. The proceedings below were upon a scire fctdas^ to 
recove r certain rents due from the defendants as lessees of the New 
i^ork, Housatonic & Northern Railroad Company. The lease reserv- 
ing the rents was executed on the 26£h day of February^ 1872, and was 
for the term of five years from the 1st day of March then next, when 
the defendants entered into possession under the lease. Subsequentlyt 
on or about the first day of October, 1872, the lessors, being the 
owners of the^ leased premises, mortgaged the same, with other prop- 
erty si tuatcin the State of New York, to secure the payment of certain 
bonds of the mortgagors, amounting to the sum of two million dollars, 
to David S. Dunscomb and Erastus F. Mead, as trustees for those who 
might become holders of the bonds. The principal of the bonds was 
made payable on the first day of October, 1892, and the interest semi- 
annually on the first day of April and the first day of October in each 
year, upon the presentation and surrender of the interest warrants or 
coupons which were annexed to the bonds. And the mortgage ex- 
pressly authorized the^mortgagees^ after six months^ def ault in the 
payment of interest, to enter into and take possession of the property 
mortgaged andj^cceive the rents, income, and profits thereof^ Soon^ 
a7teFtEe execution of the mortgage the bonds passed into the "hands of 
bona fide holders for value, and still remain outstanding and unpaid. 
The mortgagors jiAving matlejdefault in the payment of interest uiore 
tEan~8Tx montlis prior to the 15th day^bf March^ 1875, and interest to 
a large amount being then due and unpaid, the mortgagees on that day 
gave notice thereof to the defendants and demanded of them the rents 
then due and thereafter to become due under their lease. Five days 
afterwards the plaintiff commenced a suit by foreign attachment against 
^e mortgagors, the New York, Housatonic and Northern Railroad 
Company, and attached the rents then due, amounting to the sum of 
$2,215.60. In that suit the plaintiff recovered Judgmeni^Iook'out ex- 
ecution, placed the execution in the hands of a~pr6pef oMcer7and~the 
Qfficer[1^virTue oHle execution^ on the 23d day of December^l875, 
made demand of the present defendants of the sums contained in the 
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exectitionand of anj^state of the New York, Honsatonic and Northern 
Railroad Company in their hands, but the defendants refused to* 
coinpl}' with the demand. And on the 21st day of Februar}', 1876, 
the suit upon which the proceedings below were had was broaght. 
The court below rendered Judgment in favor of the defendants ; and the 
question is whether in so doing the court erred. 

It is a well-settled principle of the common law that the grant of the 
reversion of an estate expectant on the determination of a lease for 
years, passes to the grantee the rents reserved in the lease as incident 
to the reversion. Co. Litt 151, 152 ; 2 fil. Comm. 176 ; 4 Kent 
854. The consent of the tenant, expressed by what was called his 
attornment, was, however, necessary to the perfection of tlie grant in 
England, until the foarth year of the reign of Queen Anne ; but in 
that year a statute was passed which made the grant effectual without 
attornment. And since that time notice of the grant to the tenant has 
been sufficient to entitle the grantee to demand and recover the rents. 
Birch V. Wright, 1 T. R. 884; Lumley v. Hodgson, 16 East, 99. 

Where the grant is by way of mortgage, the mortgagee, thongh en- 
titled to the rents as incident to the reversion, may take them or not at 
his election. If he elects not to take them, as he generally does so 
long as his interest is paid, he may forbear to give notice to the tenant, 
and in that case the mortgagor is authorized to collect the rents and 
appropriate them to his own use. But if the mortgagee elects to take 
the rents and gives notice of his election to the tenant, he then be- 
comes entitled to all the rents accruing after the execution of the mort- 
gage and in arrear and unpaid at the time of the notice, as well as to 
those which accrue afterwards. But the rents in arrear at the time the 
mortgage was executed belong to the mortgagor. The leading au- 
thority for this doctrine is the case of Moss v. Gallimore, Doug. 279. 
The decision in that case seems to have settled the law in England. 
2 Cruise Dig. 84 ; Birch v. Wright, 9upra ; Trent v. Hunt, 9 Exch. 14. 
And its soundness, in view of the relations of a mortgagor and mort- 
gagee of a reversion to each other and to a tenant in possession under 
a lease prior to the mortgage, cannot well be questioned. In com- 
menting upon the decision, the learned English editor of Smith's Lead- 
ing Cases observes that it ^Ms upon a point which seems so clear in 
principle that, were it not for its general importance, it would, perhaps, 
be matter of surprise that any case should have been deemed requisite 
to establish it.*' 1 Smith's Lead. Cas. 693. It is true, as suggested 
by counsel for the plaintiff, that the court, in making that decision, 
was governed by the provisions of the statute of Anne. But the prin- 
ciple embodied in that statute and enforced in the case of Moss v. 
Gallimore, has been adopted by the courts of last resort in many of our 
sister States (4 Kent, 165) ; and was expressly sanctioned and approved 
by this court in the case of Baldwin v. Walker, 21 Conn. 168. In that 
case one Stoddard, being the owner of an undivided half of certain real 
estate, leased it to the defendant for a term of years and afterwards 
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mortgaged it to the plaintiff. The defendant had notice of the mort- 
gage, l>iit refused to pay to the plaintiff the rent due under the lease ; 
and the plaintiff sued in an action of covenant to recover it, and Ju<^- 
ment was rendered in his favor. The case then came to this court 
upon a motion for a new trial, and also upon a motion in error. Both 
motions were unsuccessfhl, and the Judgment below was affirmed. 
Cliurehy J., in giving the opinion of the court, after referring to 
the lease and declaring that as between Stoddard the lessor and the 
defendant the lease must be treated as an effective one and as leaving 
when made a reversion in Stoddard, says : ** By his mortgage to the 
plaintiff this reversion, as a subsisting legal interest, was conveyed or 
assigned to the plaintiff, unless he elected to treat it as void. This he 
has not done, but claims, as he may, his right as mortgagee or assignee 
to the rent incident to such reversion;" citing 2 Cruise Dig. Ill ; 
Moss V. Gallimore, Doug. 279, 2 Swift Dig. 179 ; Fitchbui^ Manufg 
Co. r. Melvin, 15 Mass. 268. The learned Judge then obser^'es that, 
*^ if the lease had been executed after the mortgage to the plaintiff, he 
could not as mortgagee, perhaps, have any remedy for the recovery of 
this rent, without attornment, for want of legal pnority.** That case 
is decisive of the one at bar and fhlly sustains the court below in the 
judgment which it rendered in favor of the defendants. The Judgment 
must, therefore, be affirmed. 
In this opinion the other Judges concurred. 



B. Receipt of Rente and Profie. 

DE NICHOLLS v. SAUNDERa 

CoMMOV Pleas, 1870. 

[L. R. 5 C. P. 589.] 

Action for wrongful entry and wrongful distress. 

WiLLBS, J. It is impossible in this case to give Judgment otherwise 
than for the defendants. The question is, whether, where there has 
been an assignment of a reversion, payment of rent to the assignor 
before rent-day talces away the rights of the assignee to the rent so 
completely, that if he should give notice before rent-day of the assign- 
ment thepayment would still be good. There would be an obvious 
injustice in tliat even if the payment were made before the assignment, 
because a person who bought the reversion on the faith that the rent 
was becoming due would be defeated by a transaction between the 
landlord and tenant of which he had no noUce. But that would not 
be so strong a case as this, because a release by the landlord of all 
rent before assignment would be good against an assignee of the 
reversion ; but this is a case in which a person gets an assignment of 
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the rercrsion, and obtains a right to give notice to tlie tenant to pay 
the rent lo lilni Tiefore payment is iMdelo ltie ~as8 TghorV a nitlii whicli, 
therefore, the landlord iiad no power to accept payment or give a 
release at the time the payment was made. It is clear that thecom-" 
mon law authorities which say that paj'ment before notice is good 
against a mortgagee, and which are represented by Watts v. Ognell, 
Cro. Jac. 192, have no application to the present case ; they apply 
only to a person fulfilling his obligation to one who, at the time it is 
fulfilled, is the apparent reversioner : which is similar to payment to 
a creditor who has assigned the debt without notice to the debtor. 
These cases depend upon a rule of general jurispnidence not confined 
to choses in action, though it seems to have been lost sight of in some 
recent cases — viz. that if a person enters into a contract, and, with- 
out notice of any assignment, fulfils it to the person with whom he 
made the contract, he is discharged from his obligation ; that is a rule 
which is declared rather than enacted by 4 Anne, c. 16, s. 10. That 
statute did away with the necessity for attornment, but protected the 
tenant in cases where he had paid the rent due from him before notice 
of the assignment; this provision of the statute, however, clearly 
applies to the fulfilment of an obligation to pay rent imposed by the 
lease. There has been no such payment here, for pa^-m ent of rent 
before it is due is not a fulfilment of the obligation imposed by the 
covenant to pay rent, but is, in fact, an advance to the landlord, with 
An agreement that on the day when the rent becomes due such advance 
Qhall be treated as a fulfilment of the obligation to pay the rent. The 
receipt of the rent could not be treated here as a discharge by the 
landlord, because by assigning tlie reversion before the rent was re- 
ceived by him he had parted with the power of giving such a discharge. 
The plaintiff lent his money on a contract, which was under an implied 
condition that tlie landlord should continue entitled to the rent at the 
time it became due, and able, therefore, then to give the pUiintiff a 
valid dischai^e. 

Keatikg and Momtaoub Smith, JJ., concurred. 

Judgment for the defendants.^ 

^ Compare: Casdenuui v. Belt, S B. Hon. 157, accord; Stone v. Pattenon, 19 Pick. 
476bO0fi(ra. — Ed. y' w\ \ 
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FINCK V. TBANTEB. 

Kuro'6 Bench Diyuiov, 190& 

[1905, 1 K. B. 4S7.>] 

Appeal of the plaintiff fW>m the Jodgment of the Common Serjeant 
in an action tried in the Maj-or's Court 

The plaintiff was the occupier of certain premises in the City of 
London as tenant of one Vincent, the lessee. On February 19, 1903, 
Vincent deposited the lease of the premises with the defendant as 
security for an advance of £250 then made by the defendant to V incgnt, 
and at the same time an agreement in writing was entered into by 
Vincent as mortgagor and the defendant as mortgagee hy which Vin- 
c ent ch a rge d the premises with the payment of the £250 and interest 

On March 21, 1904, Vincent being then in default in the repayment 
of the principal and interest, the defendant's solicitors gave notice In 
writing to the plaintiff to pay all rent then due or thereafter to become 
due in respect of his tenancy of the premises to them on behalf of the 
defendant ^^ as mortgagee " of the premises *^ under and by virtue of a 
chaise dated February 19, 1903." The plaintiff paid to the defendant's 
solicitors £10, being one quarter's rent of the premises to March 25, 
1904, and subsequentlj* brought this action to recover the £10 as money 
received b}- the defendant for the use of the plaintiff. 

The Common Seijeant held that the equitable mortgage gave the 
defendant authority to receive the rent as Vincent's agent as soon as 
Vincent made default, and that the notice of March 21, 1904, was a 
notice to pay tlie defendant as having such authority, and he accordingly 
directed the verdict to be entered for the defendant 

The plaintiff appealed. 

Lord Alverstone, C. J. The question raised by this case is, I think, 
new. I should have thought that one conclusive answer to the plain- 
tiff's claim would be that the rent was not paid to the defendant under 
any mistake of fact, but with full knowledge on the part of the plain- 
tiff that tbe defendant was demanding it in his capacity of equitable 
mortgagee, the plaintiff having had notice of the charge. I mention 
that because the Common Seijeant appears to have based his Judgment 
upon the point that the equitable mortgage gave the defendant authority 
as agent for the mortgagor to receive the rent as soon as default had 
been made under the mortgage. I am not prepared to overrule the 

^ Only one opinioD is printed ; the other Jiutioes eonciined.— Eik 
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Common Seijeant on that point, bat I think the defendant's case can 
also be supported on another ground. I agree with the main contention 
of the plaintiff that an equitable mortgagee has no right to receive rent 
until he has obtained an order of the Court. The authorit}* for that 
proposition is to be found in £!x parte Bignold, the case referred to in 
Fisher on Mortgages, where it was held that in general an equitable 
mortgagee is not entitled to the rents prior to the date of the or<}er for 
sale; but the Court also held that where an equitable mortgagee gets 
possession lawfully, he is entitled to the rents from the date of posses- 
sion. It follows, therefore, that even though the defendant was not 
entitled as of right to demand that the rent should be paid to him, yet 
as it was not paid by the plaintiff under any mistake of fact, but after 
notice that the defendant was claiming it as equitable mortgagee, the 
plaintiff cannot recover it back. It was contended that if an action had 
subsequently been brought against the plaintiff by his landlord, the 
mortgagor, to recover this same rent, he would have had no defence to 
the action, but a plea that the rent had been paid to the present defend- 
ant with the knowledge of the landlord would have been a good 
defence ; and that is, I think, what the Common Seijeant has decided. 
This appeal must, thereforci be dismissed. Appeal diemissed. 



NOTES, Regeiyeb, t;. RICH. 
Supreme Judicial Court, Mains, 1861. 

[53 Me, 115.;] 

Davis, J. In the suit in equit}' of Mason A als. v. Y. & C. 
Railroad Co. & als., arUe^ p. 80, the plaintiff was appointed a receiver, 
and was ordered to take certain property of the corporation into his 
possession. The defendant had possession at the time, as super- 
intendent of the railroad; and he also had money in his hands 
amounting to about seven hundred dollars, which had accrued by 
opeiating the road. This he refused to deliver to the receiver ; and 
this suit is brought to recover it 

In a suit in equity, in its nature in rexn^ when a receiver is ap- 
pointed, the right to the custody of the property in controversy vests 
in him immediately upon the filing of his bond. Albany Bank v, 
Schermerhom, 1 Clark's Ch. 297. And he may, by order of Court, 
bring a suit for it in his own name. Green v. Bostwick, 1 Sandf. Ch. 
185. 

But this right of custody extends only to the proi>erty which is the 
subject matter of tlie litigation. Under a general creditor's bill, to 
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rocover the entire property of a debtor, the receiver is entitled to the 
whole of such property. Chipman v. Sabbaton, 7 Paige, 47. So as- 
signees in bankruptcy, or insoWency, talce the whole estate. So would 
receivers of banks, under our statute, have the right to the custody of 
the entire corporate property, of whatever kind. 

The suit of Mason and others is not a general creditor's bill, 
though analogous to one. They bring it, not in behalf of aU the 
creditors of the corporation, but in behalf of certain specified creditors. 
Nor does it seek to reach (lU the property of the corporation, but 
certain specified property ^ mortgaged in trust for their benefit, by a 
deed to Myers, dated Feb. 6, 1851. The right of the plaintiffs cannot 
extend beyond tlie property mortgaged ; and the right of the receiver 
must necessarily have the same limitation. 

There are certain defendatUs in the equity suit, trustees under a 
subsequent mortgage, who have other conveyances from the railroad 
company. Whether they can hold the money in the hands of the 
defendant, in any adjustment or controversy with him, it is immaterial 
now to inquire. 

The mortgage, of which Mason and others claim the benefit, was 
afterwards assigned by Myers, by his deed to the trustees referred to, 
and to other parties who also deeded to said trustees. But the 
assignees did not take possession of the railroad, under the mortgage, 
for condition broken. Smith and Myers undertook to take possession ; 
but it was after the mortgage had been assigned, and so no rights 
were affected by it 

It will hardly be contended that^ while mortgagors remain in 
possession, they can be compelled to pay the rents and profits of the 
property to the mortgagees. Boston Bank v. Beed, 8 Pick. 459; 
Mayo 9. Fletcher, 14 Pick. 525. And yet, that is Just what is 
attempted in the case at bar. No one had ever rightfully taken 
possession under the mortgage, until it was done by the receiver, in 
March, 1860. The money in the defendant's hands accrued from the 
earnings of the road prior to that time. The mortgage did not attach 
to it. Therefore it was not embraced in the subject matter of the suit 
in equity ; and the receiver was not entitled to it. 

Plaintiff nonsuit. 
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NEW YORK SECURITY AND TRUST CO., Resfondbnt, v. 
SARATOGA GAS AND ELECTRIC LIGHT CO. bt al., 
Defsndasts. 

CoiTRT or Appsals, New York, 1899. 
[159 N. Y. 137.] 

0*6Bisir, J., said (in part) : The qaestions raised bj this appeal arise 
upon a controversy between the receiver in an action to foreclose a cor- 
porate mortgage, given to secure bondholders, and a receiver appointed 
at the same time, in a suit by a general creditor of the corporation, 
brought for the purpose of sequestrating the assets of the corpora- 
tion after a judgment upon the claim and an execution returned un- 
satisfied. While both receivers were appointed at the same instant 
of time, the sequestration action was commenced before the foreclo- 
sure action and before the appointment of the receiver therein. 

On the first day of February, 1887, the Saratoga Gas and Electric 
Light Company, a domestic corporation, executed and delivered to 
the American Loan and Trust Company a mortgage to secure its bonds, 
amounting in the aggr^ate to three hundred thousand dollars, due 
in 1907. The bonds so issued had interest coupons attached, pay- 
able semi-annually, at the rate of six per cent The property covered 
by the mortgage is described therein as follows : " AH the corporate 
propert}', real, personal, and mixed, including all lands, easements, 
rights of way, buildings, fixtures, materials, supplies, machinery 
and plant, franchises, contracts and choses in action, whether now 
owned or hereafter acquired or constructed by said gas company, 
together with the appurtenances thereto, and all rents, tolls, issues, 
income, and profits of said gas company, present and future, to have 
and to hold the same unto said American Loan and Trust Company, 
its successors and assigns forever, upon trust for the equal benefit 
and security of all holders of said bonds, and subject to the following 
covenants, conditions, and provisions which are assented to by both 
parties, to wit," etc It must, I think, be admitted that this language 
is broad enough to cover not only all the property that the corporation 
then had, but all that it ever could have by any possibility, whether 
lands, chattels, moneys, or things in action. But the language here 
used, broad and comprehensive as it is, is very much qualified and 
restricted by other provisions of the instrument, as will be seen by 
reference to the following stipulations: I. *^ Until default occurs in 
some duty, or upon some covenant, agreement, or promise of the gas 
company hereunder, said gas company, its successors and assigns, shall 
retain the possession, control, and enjoyment of all the property and 
franchises hereby mortgaged, and may receive and use the earnings, 
income, and profits thereof in any manner not inconsistent with these 
presents, nor tending to lessen the security hereby provided.'' II. *^The. 
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said gas eompanyf for itself and its saccessors, oovenants to pay to 
the several holders of the bonds hereby secared, the principal and 
interest of said bonds, acoording to the tenor and true intent of said 
bonds and the coupons thereto attached." V. ''But if default be 
made in any payment of principal or interest upon said bonds when 
due, or in the performance of any covenant or agreement on the part 
of the said gas company herein contained, and if such default shall 
continue for the period of sixty days, then, and in either of said cases, 
the trustee may enter into and upon and take possession, management, 
and control of all the property and franchises covered by these pres- 
ents, and may operate the same, and continue the business, and exer- 
cise the franchises of said gas company, making all needful repairs, 
alterations, and additions, and may collect and receive all earnings and 
income thereof.** VII. '^ If any default shall occur or continue as 
in article five specified (that is, ' continue for the period of sixty 
days'), the trustee may, and upon the written request of the holder 
or holders of one-fourth or more of said bonds then outstanding, 
accompanied by indemnit}' as hereinafter provided, shall, with or with- 
out entry as aforesaid, proceed to foreclose this mortgage either 
by advertisement or sale according to law, or by proper Judicial 
proceedings." 

These several provisions of the instrument must obviously be read 
together in order to ascertain the real intention of the parties and 
the true construction which should be placed upon the agreement. 
Notwithstanding the broad general language used in the description 
of the property mortgaged, it is plain that the mortgagor was to have, 
at least until default, the possession and enjoyment of all the property, 
whether existing at the time or acquired in the fhtnre, and was to use 
the future earnings for the purpose of conducting the business for 
which the corporation was organized. This must mean that it had a 
right to sell and transfer the future products of its operations as its 
own, fVee and clear from any lien of the mortgagee. The intention 
was that it should purchase materials for its business, employ* labor, 
contract debts, and dischai^e all obligation arising therefrom b}* the 
use of the products of the business or the earnings of the plant. 

In this condition of things the corporation made default in the pay- 
ment of the interest coupons due on the first of August, 1893, and 
on November 11th following the plaintiff, as substituted trustee, 
brought an action to foreclose the mortgage, and a receiver was 
appointed on the 16th of November, following, and on the same day, 
and at the same time, the sequestration creditor procured the appoint- 
ment of a receiver in his action. The receiver in the foreclosure 
action took possession of the gas plant and proceeded to operate the 
works and to make and sell manufactured gas and electricity. At 
that time there were moneys in the ofllce of the company and to its 
credit on deposit in banks, and due to it on open accounts for gas 
and electricity manufactured before, and it owed various debts for 
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materials which it had purchased in condacting its basiness. There 
came to the hands of the receiver in the foreclosure action fh)m the 
moneys on hand prior to the commencement of tlie action, and from 
the earnings of the corporation prior to that date and after the execa- 
tion of the mortgage, in the form of open accounts or notes, the sum 
of over four thousand dollars, which the receiver in the sequestration 
action, representing general creditors, claims should be paid to him 
for distribution among such creditors. In other words, the question 
is, whether the earnings of the corporation from its business, in th^e 
sale of its products, prior to the time of the commencement of the 
action to foreclose the mortgage and the date of the possession by 
the receiver in that action, belong in equity to the bondholders or to 
the general creditors ? The Special Term held that the general credit^ 
ors of the corporation had the prior equitable right to the fund, but 
the orders of that court were reversed by the Appellate Division, 
which held that the Aind in equity belonged to tlie receiver appointed 
in the foreclosure action for the benefit of the mortgage bondholders. 
An appeal to this court was allowed, and the following question 
certified for its opinion: 

*^ Under and by virtue of the operation of the mortgage given by 
the Saratoga Gas and Electric Light Company, has the mortgagee, 
or the receiver appointed in the foreclosure action, an equitable lien, 
prior to the right of the receiver in the sequestration action, upon the 
debts and accounts due to the corporation upon sales by it of products 
of its plant, produced after the giving of the mortgage and before 
the appointment of either receiver?'' 

The right of the mortgagor to deal with these products and earnings 
as its own under the stipulations of the mortgage has already been 
noticed. That right, it seems to me, is entirely inconsistent with the 
existence of any lien upon future products or earnings by the mort- 
gagee. The latter could not have a lien upon such earnings or prod- 
ucts while the mortgagor was permitted to use them for the conduct 
of its business and the payment of its current debts. We think that 
the true construction of the instrument is this : Where a mortgage by 
a corporation to secure the payment of the principal and interest of 
its bonds, such as this is, is made, although in terms purporting to 
include fature earnings and products, it does not, as against general 
creditors, operate as a lien upon such earnings until actual entry and 
possession under the mortgage by the mortgagee. This results from 
the stipulation in the instrument that until default the mortgagor shall 
have the use of the earnings in the conduct of its business, and that 
upon default the mortgagee may go into possession, exercise the 
corporate franchises, and appropriate the earnings to the payment of 
the debt secured by the mortgage. The right of the mortgagor, in 
the meantime, to the use of the earnings, amounts, practically, to 
absolute ownership, and hence the mortgage cannot operate as a lien 
upon snch earnings to the prejudice of the general ere^tojcs "until 
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mctoal entiy and poMMsion taken, and then only npon what is earned 
after that time. The lien of the mortgage npon fntore earnings is 
oonsummated as against other creditors only by the fact of the pos- 
session of the property, and cannot have any retroactive c^ration, 
since it wonld then depriye the unsecured creditor of the fund, upon 
the faith of which he may haye given credit to the mortgagor during 
the time when the latter was permitted to deal with and nse it as 
his own. The lien npon the earnings, in favor of the bondholders, 
attaches only npon what is earned after the time when the lien is 
perfected by entry and possession. This is the construction which 
has been given to corporate mortgages, expressed in substantially the 
same terms, by the Supreme Court of the United States, by the 
English courts, and by the highest courts of many of our sister States. 
The authorities on this question are quite numerous, and when 
examined will be found to sustain the proposition that I have stated. 

We think that justice and equity are best promoted by limiting the 
right or lien of the bondholders to such earnings only as shall accrue 
after the mortgage trustee or the receiver shall have actually taken 
possession. The earnings prior to that time should in equity be 
awarded to the general creditor. 

For these reasons we think that the orders appealed from should 
be reversed and those of the Special Term affirmed, with costs, and 
that the question eertlfied should be answered in the nq^tive. 

All concur. 



CLARKE V. CURTIS. 
CouBT or Appbals, VatoinA, 1844. 

[1 GraU. 289.] 

The original cause, having been proceeded in according to the direc- 
tions of this court, came on together with the supplemental suit, to be 
beard on the 18th of April, 1842, when the defendant Clarke moved 
the court to dissolve the injunction granted to restrain him fW>m col- 
lecting the rents due, which motion the court overruled ; and then made 
a decree in the original cause, directing the defendant Clarke to pay to 
the plaintiff below the sum of 10,561 dollars 59 cents, with interest on 
10,170 dollars 2 cents fVom the first day of June 1839, till paid; and 
in default of pajrment, that the tract of land, called Perton, be sold. 
From the decree in both cases, Clarke obtained an appeal to this oonrt. 
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Allbn, J., delivered the opinion of the conrt 

The court is of opinion, that although it is competent for a court of 
equity, in a proper case, to sequestrate the rents and profits of mort- 
^ged or enciimbered^ropertj', where a forfeiture has accrued, and such 
' rents and profits may be necessary to dischai^e the encumbrances, it is 
not competent to recover from the mortgagor, or equitable owner in 
possession, the rents and profits actually received by him, or whicIT 
accrued before any order of sequestration was made. The court is, ' 
therefore, of opinion, that it was improper to~ injoin We appellant fVom 
collecting the rents which had previously accrued, of were~al)ouTt6 falT" 
due, for the previous occupation of the encumbered premises ; and that 
there was error in overruling the motion to dissolve the injunction. 
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TEAL V. WALKER. 

SuPBEMB CoDBT, Uhitbd Statbs, 1888. 

[Ill Cr. 8. 342.] 

Action for breach of an agreement in a mortgage made to Hewett to 
secure a note given by Teal to Walker. Demurrer overruled. 

On July 6, 1877, the interest on the note being in arrear since 
January 21st preceding, Hewett demanded of Teal the possession of 
all the property conveyed by said deeds. He refhsed to yield posses- 
sion, and held the lots in the city of Portland until November 30, 1878, 
and the farm lands until json^e time in the same month and year. 

Walker, by reason of Heweit's refusal to surrender possession of the 
property conveyed in trust to Hewett, was compelled to and did bring 
suit to enforce the sale of the property. All the property was sold, 
either in accordance with the terms of the defeasances above men- 
tioned or by order of court, and the proceeds of the sale fell far short 
of paying the note, leaving a balance due thereon of more than 150^000; 
which Goldsmith had no means to pay. 

This action was brought by Walker, the payee of the note, against 
Teal, to recover the damages which he claimed he had sustained by the 
refusal of Teal to surrender possession of the property of which Gold- 
smith had been the owner, or which he had owned jointly with Teal, 
and which had been conveyed to Hewett in trust as aforesaid. The 
complaint recited the facts above stated, and averred that by reason of 
the refusal of Teal to surrender possession of the property to Hewett, 
Walker had been damaged in the sum of $16,000, for which sum the 
oomplainants demanded judgment. 
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Mb. Justice Woods deliyered the opinion of the ooart. He stated 
the facts in sobstanoe as above, and continued : — 

We believe that the role is without exception that the mortgagee is 
not entitled to demand of the owner of the equity of redemption the 
rents and profits of the mortgaged premises antil he takes actual pos- 
session. In the case of Moss v. Gallimore, 1 Doug. 279, Lord Mans* 
field held that a mortgagee, after giving notice of his mortgage to a 
tenant in possession holding under a lease older than the mortgage, is 
entitled to the rent in arrear at the time of the notice, as well as to 
that which accrues afterwards. This ruling has been Justified on the 
ground that the mortgagor, having conveyed his estate to the mort- 
gagee, the tenants of the former became the tenants of the latter, 
which enabled him, by giving notice to them of his mortgage, to place 
himself to every intent in the same situation towards them as the 
mortgagor previously occupied. Bawson v. Eicke, 7 Ad. & EL 451 ; 
Burrowes v. Gradin, 1 Dowl. & Lowndes, 218. 

Where, however, the lease is subsequent to the mort^^c, the rule Is 
well settled in this country, that, as no reversion vests in the mort- 
gagee, and no privity of estate or contract is created between him and 
the lessee, he cannot proceed, eitlier by distress or action, for the rer 
covcry of the rent Mayo v. Shattuck, 14 Pick. 533 ; Watts o. Coffin, 
11 Johns. 495; McKircher v, Hawley, 16 Johns. 289; Sanderson v. 
Frice, 1 Zabr. 637; Price v. Smith, 1 Green's Ch. (N. J.) 516. 

The case of Moss v. Gallimore has never been held to apply to a 
mortgngor or the vendee of his equity of redemption. Lord Mans- 
field himself, in the case of Chinnery v. Blackman, 3 Doug. 891, held 
that until the mortgagee takes possession the mortgagor is owner to all 
the world, and is entitled to all the profits made. 

The rule on this subject is thus stated in Bacon's Abridgment, Title 
Mortgage C: '* Although the mortgagee may assume possession by 
ejectment at his pleasure, and according to the case of Moss t;. Galli* 
more, Doug. 279, may give notice to the tenants to pay him the rent 
due at the time of the notice, yet, if he suffers the mortgagor to 
remain in possession or in receipt of the rents, it is a privilege be- 
longing to his estate that he cannot bo called upon to account for 
the rents and profits to the mortgagee, even although the security 
be insufiScient." 

So in Higgtns v. York Buildings Company, 2 Atk. 107, it was said by 
Lord Hardwicke : ^^ In case of a mortgagee, where a mortgagor is left 
in possession, upon a bill brought by the mortgagee, for an account in 
this court, he never can have a decree for an account of rents and 
profits from the mortgagor for any of the years back during the posses- 
sion of the mortgagor,'' and the same Judge said in the case of Mead v. 
Lord Orrery, 8 Atk. 244: ^* As to the mortgagor, I do not know of 
any instance where he keeps in possession that he is liable to account 
for the rents and profits to the mortgagee, for the mortgagee ought to 
take the legal remedies to get into possession." 
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In Wilaon, ex parte, 2 Yes. ft B. 252, Loid Eldon said : «< Admit- 
ting the decision in Moss v. Gallimore to be sound law, I have been 
often surprised by the statement that a mortgagor was receiving the 
rents for the mortgagee. ... In the instance of a bill filed to put a 
term out of the wa}*, which may be represented as in the nature of an 
equitable ejectmenti the court wiU^ in some cases, give an account of 
the past rents. There is not an instance that a mortgagee has per 
directum called upon the mortgagor to account for the rents. The 
consequence is, that the mortgagor does not receive the rents for the 
mortgagee.'' See also, Coleman v, Duke of St Albans, 3 Yes. Jr. 25 \ 
Oresley v, Adderly, 1 Swanst 573. 

The American cases sustain the rule that so long as the mortgagor is 
allowed to remain in possession, he is entitled to receive and apply to 
his own use the income and profits of the mortgaged estate; and 
although the mortgagee may have the right to take possession upon 
condition broken, if he does not exercise the right, he cannot claim the 
rents ; if he wishes to receive the rents, he must take means to obtain 
the possession. Wilder v. Houghton, 1 Pick. 87 ; Boston Bank «. Reed, 
8 Pick. 459 ; Noyes v. Rich, 52 Me. 115. 

In Hughes v, Edwards, 9 Wheat 500, it was held that a mortgagor 
was not accountable to the mortgagee for the rents and profits received 
by him during his possession, even after default, and even though the 
land, when sold, should be insufiSdent to pay the debt, and that the 
purchaser of the equity redemption was not accountable for any part 
of the debt beyond the amount for which the land was sold. 

In the case of Gilman v. niinois ds Mississippi Telegraph Company, 
91 IT. S. 603, it was declared by this court that where a railroad com- 
pany executed a mortgage to trustees on its property and f ranchisest 
** together with tolls, rents, and profits to be had, gained, or levied 
thereupon,'' to secure the payment of bonds issued by it, the trustees, 
in behalf of the creditors, were not entitled to the tolls and profits of 
the road, even after condition broken, and the filing of a bill to fore- 
close the mortgage, they not having taken possession or had a receiver 
appointed. The court said, in delivering Judgment in this case : ^* A 
mortgagor of real estate is not liable for rent while in possession. He 
contracts to pay interest, not rent** So in Kountze v, Omaha Hotel 
Company, 107 U. S. 378, it was said by the court, speaking of the 
rights of a mortgagee : '* But in the case of a mortgage, the land is 
in the nature of a pledge : it is only the land itself, the specific thing, 
which is pledged. The rents and profits are not pledged ; they belong 
to the tenant in possession, whether the mortgagor or third person 
claims under him. . . . The plaintiff in this case was not entitled to 
tlie possession, nor the rents and profits.'* See also Hutchins v. King, 
1 Wall. 53, 57-^8. 

Chancellor Kent states the modern doctrine in the following lan- 
guage : ^* The mortgagor has a right to lease, sell, and in every respect 
to deal with the mortgaged premises as owner so long as he is per- 

16 
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mitted to remain in possession, and so long as it is onderstood and lield 
that every person taking under liim, takes sobject to all the rights of 
the mortgagee, animpaired and anaffected. Nor is he liable for rents, 
and the mortgagee must recover the possession by regular entry by 
suit before he can treat the mortgagor, or the person holding under 
him, as a trespasser. 4 Kent Coul 157. See also American Bridge 
Company v. Heidelbach, 94 U. S. 798 ; Clarice v. Curtis, 1 Grattan, 
289 ; Bank of Ogdensburg v. Arnold, 5 Paige Ch. 88 ; Hunter v. 
Hays, 7 Bias. 862 ; Souter v. La Crosse Railway, Woolworth C. C. 
80, 85 ; Foster v. Rhodes, 10 Bank. Reg. 528. The authorities cited 
show that, as the defendant in error took no eifectaal steps to gain 
possession of the mortgaged premises, he is not entitled to the rents 
and profits while they were occupied by the owner of the equity of 
redemption. 

The case against the right of the defendant in error to recover in this 
case the rents and profits received by the owner of the equity of re- 
demption is strengthened by section 828, chapter 4, title 1, General 
Laws of Oregon, 1843-1872, which declares that "* a mortgage of real 
property shall not be deemed a conveyance so as to enable the owner 
of the mortgage to recover possession of the real property without a 
foreclosure and sale according to law.'' 

Thb provision of the statute cuts up by the roots the doctrine of 
Moss V. Gallimore, ubi wpra^ and gives effect to the view of the 
American courts of equity that a mortgage is a mere securit}' for a 
debt, and establishes absolutely tlie rule that the mortgagee is not 
entitled to the rents and profits until he gets possession under a decree 
of foreclosure. For if a mortgage is not a conveyance, and the mort- 
gagee is not entitled to possession, his claim to the rents is without 
support This is recognized by the Supreme Court of Oregon as the 
eflfect of a mortgage in that State. In Besser v. Hawthorn, 8 Oregon, 
129, at 183, it was declared : '* Our system has so changed this class 
of contracts that the mortgagor retains the right of possession and the 
legal title.'' See, also, Anderson i^. Baxter, 4 Ore. 105 ; Roberts v. 
Sutherlin, id. 219. 

The case of the defendant in error cannot be aided by the stipulation 
in the defeasance of August 19, 1874, exacted by the mortgagee, that 
Goldsmith and Teal would, upon default in the payment of the note 
secured by the mortgage, deliver to Hewett, the trustee, the possession 
of the mortgaged premises. That contract was oontrar}' to the public 
policy of the State of Oregon, as expressed in the statute just cited, 
and was not binding on the mortgagor or his vendee, and although not 
expressly prohibited by law, yet, like all contracts opposed to the public 
policy of the State, it cannot be enforced. Railroad Company v. Lock- 
wood, 17 Wall. 357 ; Bank of Kentucky v. Adams Express Company, 
98 U. S. 174 ; Marshall v. Baltimore & Ohio RaUioad Company, 16 
How. 314 ; Meguire v. Corwine, 101 U. S. 108. 

In any view of the case, we are of opinion that the defendant in 
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error was not entitled to receive the rents saed for in this action. As 
this condosion takes away the foundation of the suit, it is unnecessary 
to notice other assignments of error. 

The judgment of the Gireuit Court is reversed^ and the cause re^ 

mandedto that court for further proceedings in conformity with 

this opinion. 



1 
C. Account of Mortgagee in Possession. ' ( 
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ANONYMOUS. \ 
Chamcebt, 1682/' 

[1 Fern. 45.] 

A MOBTGAGES shall not account according to the value of the land, 
viz. He shall not be bound by any proof that the land was worth so 
much, unless you can likewise prove that he did actually make so 
much of it, or might have done so, had it not been for his wilful de- 
fault : as if he turned out a suflScient tenant, that held it at so much 
rent, or refused to accept a sufficient tenant that would have given so 
much for it. r i < ^ i 



WILLIAMS V. PRICE. 
Chakcert, 1824. 

[1 Sim, f Siu, 581.] 

The Vice Changbllob. The question here is, what is the degree 
of diligence which a creditor accepting from his debtor, by way of 
collateral security, the assignment of a Judgment recovered by that 
debtor against a stranger, is bound to use for the purpose of enforcing 
satisfaction of that Judgment. It is not necessary to determine 
whether such a creditor is bound, at all events, to use legal diligence 
to give effect to the Judgment, or whether he may remain passive until 
required by the assignor to resort to legal diligence. Here the cred- 
itor, by suing out execution, assumed, as it were, the possession or 
control of this Judgment in exclusion of the assignor, and is within the 
principle which charges the creditor in possession of property held by 
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him as a fecQiity, not ODly with what he actoallj receives, bat with 
what he might have received bat for his wilfal defaalt or n^lect I 
think it woald be diflicalt to find a principle for charging each a cred- 
itor simply npon the ground that he gave time to the debtor npon the 
Jadgment ; for it may be that the giving of time is a provident act, and 
affords the best chance of recovering the debt In referring it to the 
master to take an accoant of what the defendant has received or might 
have received withont his wilftil defkolt or neglect, in respect of the 
judgment debt assigned to him, I am, in trath, following the aothority 
of JEk parte Mure, without thinking it necessary, for the purposes of 
this case, to adopt aU the principles which are there stated. ^ f ;. 

' » ' ' e 
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Chanckbt, New Jbrset, 1847* 

[2 HaUL 54S.] 

The Chancellob. On reading the testimony, I do not see any good 
reason why the report of the master should not be confirmed. 

A mortgagee, by taking possession, assumes the duty of treating the 
property as a provident owner would treat it, and of using the same 
diligence to make it productive that a provident owner would use. 

If it be a farm, he is not at liberty to let it lie untilled because the 
house on it, or the house and farm together, were not rented. I see 
no reason why the farm should not be husbanded, though the buildings 
on it were not rented. 

Again, a mortgagee in possession is not at liberty to permit the 
property to go to waste, but is bound to keep it in good ordinary re- 
pair, and if it be a farm, he is bound to good ordinary husbandry. 

It appears by the testimony that, for several years of the time during 
which the defendant has been in possession, the property was not 
rented, and the whole of it, farm and all, was permitted to lie unculti- 
vated. The master reports that it was not made satisfactorily to appear 
to him that the property was thus unoccupied without the default of 
the defendant. The ground here taken by the master raises this ques- 
tion : a farm of eighty-five acres, twenty-five of it in woodland, nnder 
mortgage, is taken possession of by the mortgagee, and rented. He 
remains thus in possession a number of years. Occasionally, during 
this period, the premises are vacant and the farm antilled. Is it suffi- 
cient for the mortgagee, thus in possession, in order to relieve himself 
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from any charge for rents and profits for the years daring which the 
premises were thos vacant, simply to say that he could not rent them, 
or should he be held to show proper diligence to procure a tenant? Is 
the mortgagor to prove that he might have rented it but for his wilful 
default, as that he turned out a sufficient tenant^ or refused to receive a 
sufficient tenant, as would seem to be held in 1 Vem. 45 ; or does the 
fact of the premises being left vacant throw upon the mortgagee the 
burden of proving reasonable diligence to procure a tenant, as seems 
to be held in Metcalfe v. Campion, 1 Moll. 238? 

It seems to me that it will not do for the mortgagee, having thus 
taken possession, to fold his arms and use no means to procure a ten- 
ant ; and I am disposed to think he ought to be held to show reason- 
able diligence to procure a tenant But, at all events, if the farm and 
buildings are not rented, he ought to cause the farm to be tilled, and 
that in a husbandlike manner. 

From the testimony, I think the defendant has been negligent, to 
say the least, in the manner in which he has treated the premises. No 
provident owner would have treated them as he has. They have been 
permitted to go greatly out of repair, and the lands have been so badly 
husbanded that, for several of the last years, the whole premises, rented 
at first by the mortgagee for $100, have rented for only $60, and he has 
been charged but that sum. 

The defendant, during several years, cut wood and timber from the 
premises, and sold it. The master, in stating the account, made an- 
nual rests when he found that the wood and timber, and the rents and 
profits, exceeded the interest and expenses, and applied the income, 
first, to the interest and expense account, and then to the reduction of 
the principal. This was objected to on the part of the defendant It 
seems to me the master was right 

I am satisfied with the general result reached by the master. 

deceptions disctUowed, 
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Sanders v. Wilson »r al. cto i/ y 

Supreme Court, Vermont, 1861. 
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[34 VL 318.] 

Poland, C. J. This bill was brought to foreclose a mortgage, 
executed by the defendant, Sanders, to the orator, on the 17th of 
April, 1852, of a fium in Bethel, which he purchased of the orator, to 
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secare the pajment of a note of two tbooaaiid doIlarBi payable in ten 
years from date, with interest annaally. 

On the 9th day of August, 1855, the defendant, Sanders, conveyed 
the same farm to the defendant, Wilson, who assumed the payment 
of the note and mortgage to the orator. 

In November, 1855, there being some interest due and unpaid on 
the mortgage note to the orator, he brought Uus bill returnable to the 
next December term of the court of chancery. 

The defendant, Wilson, answered the bill, setting up that there was 
an outstanding mortgage upon the same farm of one thousand dollars, 
by the orator in 1845, and claiming tliat the same should be removed 
l)efore the orator was entitled to a decree, or provided for in the decree 
so as to save his rights. 

This outstanding mortgage was paid and extinguished by the orator 
in September, 1857, as is now conceded by the parties. 

In the spring of 1856, the orator believing, as he says, that the 
defendant, Wilson, did not intend to pay and redeem his mortgage, 
entered into the possession of the mortgaged premises, and has since 
carried on the farm, and taken the rents and profits to himself, and the 
case now stands only upon the questions arising upon the accounting 
by the orator for such rents and profits. 

The case was referred in due course to a master to take the account, 
who returned hi^ report, stating the account for the years 1856 and 
1857. The orator, before the master, professed to have kept, and pro- 
duced, an accurate and minute account of all services and expenses 
incurred in carrying on said farm for said years, and the report states 
that it was made up wholly from the account thus rendered by the 
orator. The master reported that the farm was carried on in a prudent 
and judicious manner, that the charges for lalior and expenditures were 
just and reasonable, and that the produce of the farm was sold to the 
best advantage, and all accounted for; in short, the report states a 
most faithful stewardship by the orator, and a full and honest account- 
ing for all the avails and products. The reports of the master upon 
the accounts for those years, however, showed, instead of a balance 
of profits, the unhappy result of a net loss for 1856, of $170.83, and 
for 1857, of $204.55. 

The cause was again referred to the same master to take the account 
for 1858, who reported the orator's account kept for that year, with 
similar favorable conclusions as to the orator's judicious and faithful 
management and honest accounting. The excess of loss for that year 
was S127.68. 

A further reference to the same master was made for 1859, who 
took the orator*s account in the same manner, but upon the evidence, 
reduced his charges somewhat, and the balance of profits for that 
year amounted to the sum of $26.21. 

The result of the account for the four years showed a loss of 
$476.85. 
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In the last of these reports the master states that the premises might 
have been rented for the sum of one hundred and fifty dollars a 3'ear, 
though he is of the opinion that the rents would have diminished flrom 
year to j'ear under the occupation of tenants by the deterioration of 
the farm. 

When the case came before the chancellor, the results of the orator^s 
special accounting were so entirely unaccountable and unsatisfactory, 
that he refused to regard the same at all, but upon what the master 
reports as to the annual value, and other proof on that subject, allowed 
the defendant the sum of one hundred and twenty dollars a year, a 
sum just equal to the annual interest upon the principal of the mort* 
gage debt. The defendant, Wilson, appealed f^om the decree, and 
both parties now claim that it should be reversed, and made more 
favorable to them. We entirely agree with the chancellor that the 
orator^s special accounting before the master, and his finding upon it, 
are wholly unsatisfactory to the judgment, as forming any basis for a 
just and equitable decree. The premises were a yaluable farm, the 
years were all years of plenty in general agriculture, and no reason 
appears for the peculiar and extraordinary result of the orator's 
management of the farm. 

It may be accounted for, to a limited extent, by the great depression 
in the market for hops, as there appears to have been by the account 
quite an excess of charges above receipts, on the score of the hops; 
and this we do not doubt is true, as tiie state of the market for that 
commodity is a matter of public notoriety. But this furnishes no 
sufiicient reason for the great loss on the whole farm, and for a series 
of years, and we are fhlly satisfied that there must have been a great 
failure either in the prudent and judicious management, and use of 
the premises, or in honestiy keeping, and rendering the accounts before 
the master, and perhaps in both. 

But we do not understand this to be the true rule and method of 
accounting for the rents and profits. 

A mortgagee in possession is only bound to account for what he 
receives or might receive from the mortgaged premises by the use of 
fair, reasonable diligence and prudence, and if the premises are rented, 
and rents lost by the failure of a tenant, without fault of the mortgagee, 
he is not held liable to account 

But when the mortgagee himself occupies, and especially when the 
premises are a farm in cultivation, upon which labor and expenditures 
are to be bestowed, to produce annual crops, and profits, the mort- 
gagee will be charged with such sums as wUl be a fair rent for the 
premises, without regard to what he may, in fact, have realized, as 
profits, from the nse of it 

The rule is founded in sound policy, for the reason that tiie par- 
ticular items of expenditure, in labor or otherwise, as well as the 
profits received, are wholly within the knowledge of the mortgagee^ 
and if he is not disposed to render a ftdl and honest account, it would 
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be impossible for the mortgagor to show them, or to establish errors 
in the mortgagee's acooont 

The necessity and wisdom of the rale were never, periiaps, more 
fullj' shown than in the present case. 

It appears fh>m the several reports and acooants appended, that 
the orator had expended considerable some in improvements on the 
farm ; in removing and repairing a banii building a shed, hog pen, and 
new fences, more, we think, than can properly be regarded strictly 
as repairs. 

When a mortgagee goes into possession of the premises, for breach 
of condition, with full knowledge of the right to redeem, and where 
there is nothing to show but that the mortgagor desires and intends 
to redeem, he has no right to expend the rents and profits for anything 
but SQch as are strictly necessary repahrs. If he go beyond this, and 
make improvements, though they are such as are beneficial to the 
estate, and such as a Judicious and prudent owner would make for the 
benefit of it, he will not be allowed for them, for if he might thus 
expend the profits in improving the estate, instead of applying them 
to keep down the interest of the mortgage debt, it might operate to 
clog, if not to wholly prevent the mortgagor fh>m redeeming ; and in 
all transactions between mortgagor and mortgagee, equity is watchful 
for the interest of the mortgagor, as the weaker party and the one who 
deals at a disadvantage. 

In the present case, however, we think the fact that the orator has 
made improvements beneficial to the estate ought not wholly to be 
lost sight of, as enough of the rents and profits have, by the chan- 
cellor's decree, been allowed to keep down the interest on the mortgage 
debt, so that has not been increased while the orator has been in 
possession, and if the defendant redeems, he will receive and have tbe 
benefit of whatever erections and improvements the orator has made 
upon the mortgaged premises. It is also to be recollected that the 
mortgaged premises were subject to an annual rent of $7.50, which 
the orator has paid, and for which, of course, he is entitled to be 
allowed. 

Upon the whole, we are satisfied that the sum allowed by the chan- 
cellor is as near the true rule of Justice as any we could fix upon, and 
that it effects substantial equity between the parties. 

The chancellor also disallowed cost to the orator, of which the 
orator complains. This court will not, except under very special cir- 
cumstances, disturb a decree merely on a question of costs. But 
we are satisfied fully with the decree in that respect When the bill 
was brought the premises were encumbered by an outstanding mort- 
gage from the orator, and we think the defendant had a right to 
ask that to be removed, or provided for, before the orator had a final 
and general decree of foreclosure. Since that was out of the way, 
the orator appears to have been persistently endeavoring to avoid 
a proper and just accounting for his administration of the mortgage 
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estate. These are sufficient eqnitable reasons for refusing him a decree 
for costs. 

The decree of the chancellor is affirmed and remanded to be 
perfected.^ 



WHITE V. CITY OF LONDON BREWING COMPANY 

Chakcbrt Divi8i02f, 1889. 
[4a Ck. D. 287.] 

Lord Esheb, M. B. In this case the plaintiff, who is a small publi- 
can, took a public-house in the Isle of Dogs, and having no money with 
which to carry on business, he was obliged to borrow. In such a case 
it is usual to borrow from brewers, and the plaintiff borrowed from the 
defendants the brewer}* company, to whom he gave a mortgage of his 
public-house to secure £700 advanced at once, and such further sums of 
money as they might thereafter advance, with a proviso that the sum 
recoverable under the security should not exceed £900. The business 
turned out a total failure. Thereupon the plaintiff's creditors issued 
writs against him, and those writs were put in the hands of the sheriff. 
Upon that the mortgagees, in 1869, exercised their right to take pos- 
session of the mortgaged premises. They had a right to take posses- 
sion, and also a right to sell They kept possession from the time 
they first took it until they sold, which was ten years later. Out of the 
money which they got on the sale, they paid themselves the money 
which they had lent to the plaintiff, and all the expenses to which they 
had been put by reason of their being obliged to take possession in 
order to protect themselves ftrom what? — from the plaintiff's breach of 
his covenants. He had covenanted, of course, to pay interest, to keep 
the premises insured, to pay the rent, and to do repaurs. Having paid 
themselves what they say they are entitled to, there was a surplus, and 
that surplus they would have handed to the plaintiff^ but that he had 
mortgaged the premises to another mortgagee over whose security 
theirs had priority, so they paid the surplus to the second mortgagee. 

Proceedings then were taken in the plaintiff's name, calling upon the 
brewery company to account for the pnrchase-money which they had 
received on the sale, and for the rents and profits during the time of 
their being in possession. That the proceedings in reality are taken in 
favor of the second mortgagee can hardly be doubted. 

Everything in these proceedings was done in the worst form possi- 
ble, and perhaps in strictness the case ought to be tried by us accord- 
ing to the ill form in which it is brought before us, but we do not like 

1 Accord : Mahoney v. Bostwick, 96 Cal. 53 ; Bamett v» Wilton, 54 la. 41 ; Tomer 
V. JohDMD, S5 Mo. 431 ; Still v. Bvuell, 60 Vt. 47S. ^ En. 
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to detennine people's rights by the ill form in which thej have con* 
dacted their proceedings, if we can get at the sabstance of the case. 
If we were to deal with the case according to strict form, I apprehend 
that the appellant woald have no chance at all, and would not before 
the learned judge below have got so much as he has. But disregard- 
ing the form, let as see what must be the rights of the parties. First of 
all, as I say, the nominal plaintiff had borrowed £700 upon a security 
that was to coyer that sum and farther advances, subject to a proviso 
which really came to this, that if they lent him more than £900 they 
should not be able to rely on the mort^^age as a security for the excess. 
They have not lent him more than £900, and the amount named in the 
proviso not having been exceeded, we may, in my opinion, consider 
the matter as if there was no proviso at all. Then the plaintiff com- 
mits breaches of his covenants, and the company takes possession. 
Now they are bound to account to him after the sale — for the proceeds 
oX the sale — for any rents which they have received, or but for Qielr, 
wilful neglect or de^ult might have received, from the property wbile_ 
they w ere in^ssession — and for any profits which, during that period, 
theyjnade out of and by the mortgaged property. They have not to 
account for anything more, and as against that they are en titled to s et 
the expenses which they have fairly incurred in consequence of having 
been obliged to take possession, and keep possession^ and to s^lL. 
They^have a right to set off against the sale the expenses of the 
sale. They have a right to set off against the rents and profits thjsy 
have received any rents they have been obliged to pay (^inasmuch. aa 
this was leasehold property), and any insurance they were obliged to 
pay, and anything else which was an expense put upon them^y rea- 
son of their being obliged to take and keep possession — expenses^ 
which they were obliged to incur in order to receive the rents and 
profits which they are to accoant for. 

But the nominal plaintiff says : " No, yon must account to me for 
the profits which you have made upon beer which yoa have supplied 
to the house, as being part of the rents and profits which yoo have got 
out of the mortgaged property.** Can those profits on beer supplied to 
the house be said to be profits by and out of the premises? Such an 
idea seems to me simply preposterous, and we cannot entertain it 
Has anybody ever thought that such profits were to be brought into 
the account? Mortgages of beer-house premises are of ever^'day oc- 
currence, and the failure of the mortgagee to repay the brewer is a 
matter of every other day occurrence. Have the publicans who have 
fallen by the way in such numbers ever thought of raising this ques- 
tion? Not one. Neitlicr did this man. It is the second mortgagee 
who thought of this. I suppose somebody has put this experiment 
into his head ; it is an experiment which failed in the court bdow, and 
which fails here. 

The question as to profits on beer was the real fighting part of the 
case, and if the learned Judge bad refused to consider anything else in 
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the matter nobody oonld have objected. The plaintiff was playing for 
high stakes. He did not care abont the difference of rent, he wanted 
£1,990 to be brought in and then his surplus of a little less than £400 
would have been nearly £2,400. If a man plan's for such high stakes 
and utterly fails, I feel inclined to say, ^^ Ton cannot turn round when 
yon have failed on that, and say you are entitled to a trifling advan- 
tage on another view of the matter.** But the learned judge took a 
more indulgent view and said to the mortgagees : *• * You took posses- 
sion of the property, and j'ou let the property ; you were bound to the 
mortgagor to let it for a fair rent ; you had no right, for instance, to 
let those premises for nothing, and then make a profit out of supplying 
beer to them. If 3*00 did not let the property for as good a rent as 
you could reasonably get, you ought to account for the difference be- 
tween what you did let it for, and what you ought to have let it for." 
The learned judge dealt with the matter upon that footing, and if he 
was to deal with it at all, that was the right footing. What the fair 
rent was is a matter of evidence, and Uie evidence here is as bad as the 
pleading ; it goes to every point except the real point in the case. Now 
does the evidence show that the mortgagees let this house at any time 
for a less rent than they ought to have got? For the first two j'ears they 
kept it in their own hands. There is no question but that they had 
a right to keep it in their own hands, and the evidence is that if they 
had tried to let it at the time when they took possession they could not 
have got a tenant The brewers then put in Moulton as their servant, 
and the value of the business is carried from nothing at all, by their 
money and by their servant, to something. After this Moulton takes 
the house at a rent of £30 for the first year, and £40 for the next, and 
he was to take his beer from them. He found that he could not make 
anything of it, and asked them to reduce his rent to £80, and half of 
that was for furniture which belonged to the company. The evidence is 
clear that nobody at that time would have given more. In 1873 Hake 
came at a rent of £60, and the evidence is that nobody would at that 
time have given more than he gave. The learned judge came to the 
conclusion that from the year 1874 to the year 1879 the property was 
let for a less rent than might have been got if there had been no stipu- 
lation to take beer Arom the company, and there being no evidence 
given on behalf of the plaintiff what amount of rent ought to have been 
got, the learned judge was obliged to make a guess, and he allowed £20 
a year. If he had given only £10, the plaintiff could not have com« 
plained. He has got £100, which will go perhaps to assist the second 
mortgagee to pay the costs for which I have no doubt he is liable, and 
with that he mnst be content The appeal must be dismissed.^ 

& Compare: FwUnioii v. Hanbiuy, L. R. S H. L. 1 ; Pengh «. Daris, 118 U. & 
S4S.->Sd. 
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ENGLEMAN TRANSPORTATION CO. v. LONGWELL 

CiBCUiT CoiTRT, Umitbd 8tatb8, 1880. 

[48 Ftd. IM.] 

In Equitt. On an acooanting. 

WiTBKT, J. Mrs. LoDgwelly one of the defendants, a mortgagee in 
the possession of the undivided half of premises, the convejanoe being 
absolute in form, has been required to account for the net rents and 
profit s. It turns out that she has received from one of the two parcels 
of real estate no rent, and claims, therefore, that she is not chargeable 
with rent The title of an undivided half of the propertj*, upon the 
face of the records of the county where the property was situated, was 
in Mrs. Longwell. Defendant Sherman owned the other half. She 
gave him a mortgage on her^alf to secure one-half of the costs of re* 
pairs which he made on one parcel of the property ; Sherman agreeing 
to carry on the business of milling and flouring for five years from 
September, 1875, and pay to Mrs. Longwell one-quarter of the net 
profits, she to bear one-half of the losses, if any. Her quarter of profits 
Sherman was to apply towards paying her share of the advances made 
by him, secured by the mortgage on her undivided half. The business 
of milling proved disastrous. Instead of a profit, there was a loss ; 
consequently there was no reduction of the mortgage given to Sherman. 

Now it is claimed that Mrs. Longwell is not chargeable with any rents 
whatever, as she received none. We regard this view to be a misappre- 
hension of the rule under the facts. Mrs. Longwell, as mortgagee in 
possession of the undivided one-half of the mill property, would not be 
accountable for rent if she had been unable to lease the property, or had 
failed, after Judicious leasing, to collect rent ; but when she entered into 
a partnership arrangement with Sherman to do a milling and flouring 
business with this mill property, (the rule would be the same if she had 
alone carried on the business,) and the venture turned out disastrously, 
a court of equity will not inquire, under such circumstances, whether 
there was profit or loss, but will charge her with the fair rental value of 
the premises over repairs, insurance, &a, and taxes paid. The master 
is therefore directed to ascertain what the fair net rental value of the 
undivided half of the mill was during the period of the accounting, in the 
condition it was after the improvements were made, and credit her with 
the cost of her share of the improvements beneficial to the freehold. 






A. 












BOBEBTSON t^. B£AD. 237 



BOBEBTSON t^. BEAD. 
Supreme €k>UBT, Arkansas, 1880. 

[52 Ark. 381.] 

Hbminowat, J. This is a suit by the widow and heirs at law of one 
Bob Bobertson, against Brass Bobertson, his brother, to establish a 
trust in a tract of land. 

The material facts of the ease are as follows : In 1871 or 1872 one 
Thomas Trotter sold the land to Bob Bobertson, on a credit, for $660, 
giving his title bond and taking notes for the purchase money, bearing 
interest until paid at 10 per cent per annum. Bob Bobertson entered 
into possession and occupied the land as a homestead, Brass, who was 
younger, living with him. Bob paid $160 on the notes. In 1874 he 
fled the country, leaving his wife, children and brother in possession 
of the land. In 1875, after the last of the purchase vmoney notes had 
matured, Trotter notified Brass that unless they were paid, he would 
proceed against the land. Brass procured the title bond fh)m Bob*s 
wife, and returned it to Trotter, who, intending to cancel the sale, de- 
stroyed it and the notes. The payment made by Bob liquidated the 
interest, but did not reduce the principal of his debt Brass and Bob's 
family remained upon the land during 1875 as tenants of Trotter. 
About the close of that year Trotter sold the land to Brass. He paid 
part of the price in cash, and gave his notes for the balance ; he re- 
ceived a bond for title. He subsequently paid the notes. It does 
not appear from the evidence that Brass acted otherwise than in good 
faith, either in attempting to cancel the bond to Bob, or to acquire 
title to himself. When he purchased tliere was due on Bob's notes 
$660 ; and there were twenty acres of the land in cultivation of the 
rental value of three dollars per acre per annum. The land is not 
shown to have had any other rental value. Brass subsequently cleared 
more of the land and made other improvements; he asks that he be 
paid therefor in case his title fails. 

The court below found that Brass had received assets firom Bob to 
apply on his notes, which, with the rents received by him, was sufficient 
to extinguish them. As to such assets the testimony is very indefinite 
and unsatisfactory, and we cannot find that any were received by Brass 
for that purpose. 

The effect of the title bond to Bob, was to vest in him an equitable 
title to tlie land, and to reUin in Trotter the legal Utle as security for 
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the purchase money. The return of the bond to Trotter was made 
without Bob's knowledge or consent; sach being tlie case, Trotter did 
not acquire Bob's title by its delivery to him and the destruction of the 
notes. 

When Brass took possession under his purchase, he held not as 
owner but as mortgagee, being subrogated to Trotter's right as such. 
Teaver et al v. Kokin, 47 Ark. 528. 

A moi-tgagee is not entitled to be paid for improvements made upon 
the mortgaged premises, farther than is neoessar}' to keep them in re- 
pair. The improvements ma}' be of |iermanent benefit to the estate, but 
unless made with the consent and approbation of the owner no allow- 
ance can be made for them. The mortgagee has no right to increase 
the burden of redeeming. If he chooses to make improvements, he may 
enJo3' their use during his i)osse8sion, but upon redemption they inure 
to the benefit of the estate. Jones on Mort, sec. 1127. 

A mortgagee who himself occupies the premises, especially if they 
con8i8r~ora farm, upon which money and labor must be bestowed to 
produce annual crops, is chargeable with such sums as are a fair rent 
of the premises (Jones on Mort., sec. 1122); but he should not be 
charged an increased rent, caused by improvements upon the land for 
which he is denle? compensation. Justice is done by charging tiim 
with the rent which the land would have yielded as it was without his 
improvements. To the extent tiiat the rental value is increased by' 
"tEem^'he should not be held to account. Jones, McDowrell & Ca v. 
Fletcher, 42 Ark. 456 ; Tatum v. McClellan, 56 Miss. S52 ; Jones on 
Mort., sec. 1127, and cases cited. 

The question of limitation was not raised by the pleadings of ap- 
pellant nor considered by us. 

The appellees are entitled to redeem the lands upon paying to 
appellant the amount duo on Bob's notes. He should be credited by 
the sum of $660, the amount due on the notes when he purchased, less 
$60, the rent for 1875, with interest from January 1, 1876, at 10 per 
cent per annum ; but he should be charged with the sum of $60 for the 
rent of the land for each year beginning with 1876, which should be 
credited at the end of each year on the amount due him. If the ai>- 
pellees pay the sum so due him, they are entitled to have the title vested 
in them ; if they fail to pay it within a reasonable time, the land should 
be sold to satisfy it. 

The judgment is reversed, and the cause remanded for a decree 
and proceedings thereunder, in accordance with the law as herein 
declared. 
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BUSSEL V. SMITHIES. 
ExoasQUSB, 1792. 

[1 AmMr. M.] 

Qv a bill of foredosure, it was referred to the Deputy Bemembranoef 
to take an aoooant what the mortgagee had received ftom the rents, 
Ac., or might have reoeived, without wilfhl neglect in her. It ap- 
peared that the premiaes (malt-hoaeee, dec.) had been allowed to fall 
oo mnch oat of repidr, that the rent fell firom £23 to £ld. FlaintifT had 
done some repaira, and had held forty years. 

Bt thb Coubt. The mortgagee has done some repairs ; and, as the 
only proof of these repairs being insufBcient is the diminntion in valae, 
we mast confirm the report ; for it cannot be supposed thai after forty 
years' possession, the mortgagee is boand to leave the premises in as 
good condition as he found them. 

CAMPBELL V. MACOMB. 
Crahokbt, Kbw York, 1820. 

[4 Jehu. Ck. SM.] 

A pcnnov was now presented, on the part of the plaintifl, Campbell, 
stating that he is personally bound, as collateral security, to the trus- 
tees of the charity school, for the payment of the bonds and mortgages. 
That he holds two Judgments against the defendant, Macomb, for 
moneys advanced, and for his indemnity as such security. That the 
other defendants were owners of the equity of redemption. That 
Macomb is insolvent, and the dam much injured by a storm, since the 
filing of the bill, and now in danger of being destroyed. That the 
security for the principal of the mortgage debts is much impaired. 
That the defendants, who were then owners of the equity of redemp- 
tion, agreed to the decree of sale. The petitioner concluded with a 
prayer that the defendant, Macomb, or Mowatt, be ordered to give 
security to repair the dam, or to repay the mortgage debt with interest, 
or that the order staying the sale be vacated. 

The Chaxcbllob. I cannot make it a condition of the order, stay- 
ing the sale, that the defendant should repair the dam. This would be 
a very extraordinary and dangerous interference with the exercise of 
the rights of a mortgagor, and is, in practice, unknown. Suppose the 
most valuable part of the mortgi^;ed premises should consist of build- 
ings, and they should aoddentally be destroyed by fire, can the mort- 
gagor be compelled immediately to rebuild ? Is it not rather encumbent 
on the mortgagee, or the surety, to provide for such a case in the 
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ooDtract, or by insuranoe? It would bring distress and rain on a 
mortgagor to change him with bordens and daties not within the oon- 
templation of his contract, and therefore not within his provident fore- 
sight. How Dar the court ooold or ought to interfere in a case of 
negligent or permissire waste, rapidlj' impairing the security, is a 
question which need not now be discussed; for the xelief, if any, 
would not be by directing the mortgaged premises to be sold for a debt 
not due, or, under a decree of sale, to give an order to repair, or a ref- 
erence to assess damages. The necessity of any interference of any 
kind, in cases of mortgages, is exceedingly diminished by the consid- 
eration that the mortgagee can, if he pleases, relieve himself by ob- 
taining possession of the land, and make, at his own expense, the 
requisite repairs, for which he would be allowed, in account, when the 
mortgagor came to redeem. It is also stated, in this case, that the pres- 
ent owner of the equity of redemption is in the act of repairing the 
dam ; and it is so evidentl}* his interest to do it, and his payment of 
the interest due on the mortgage, together with the costs, is such de- 
cisive evidence that the property is considered to be worth more than 
the debt charged thereon, that I should infer there was little or no 
foundation for the alarm discovered in the petition. 

MoHan denied^ toUh eosU. 



SANDON V. HOOPER 
Chakobbt, 1848. 

[6 Beav, S46.] 

This was a suit for an accounting and a redemption. 

The Mastkb of the Rolls. It is objected on behalf of the plain- 
tiff, and properly objected, that so far as the sum of £140 consists of 
the bill of costs, which is payable to the defendant, it ought only to 
stand as a security for so much as will be properly due upon taxation. 
That is not disputed by the defendant; it has been very properly 
conceded to the plaintiff, that he is entitled to have that invest^ted. 

In the year 1838 the defendant obtained possession by an action 
of ejectment, and after he came into possession he pulled down two 
of the cottages which were upon the premises, and he says, in his 
answer, that he laid out a considerable sum of money, to the amount 
of about £300, for repairs and substantial improvements, which he 
alleges were done with the privity and knowledge of the plaintift 
First, with respect to the dilapidations, they are proved ; and there is 
not an attempt made in evidence for the purpose of showing that it 
was proper. I am therefore of opinion that the plaintiff is entitled to 
an account of any loss occasioned by pulling down those houses. 

The next question is, whether the plaintiff is entitled to anything 
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for the improTements which he alleges to have been made. With 
respect to what a mortgagee in possession may do with the niort- 
gaged property, several cases haye occurred at different times, show- 
ing what he onght, and, to some considerable extent, what he ought 
not to do. Such repairs as are necessary for the support of the prop- 
erty he win be allowed for. He will not only be allowed for repairs, 
bat he will be also allowed for doing that which is essential for the 
protection of the title of the mortgagor. Farther, if he has got the 
consent of the mortgagor, or has given him notice, in which he ac- 
quiesces, then he may be allowed for sums of money which are laid 
out in increasing the value of the property ; but he has no right to lay 
out money in what he calls increasing the value of the property which 
may be done in such a way as to make it utterly impossible for the 
mortgagor, with his means, ever to redeem ; this is what has been 
termed improving a mortgagor out of his estate — an expression which 
has been used both in this argument and on former occasions. The 
mortgagee has not a right to make it more expensive for the mort- 
gagor to redeem than may be required for the purpose of keeping the 
property in a proper state of repair, and for protecting the title to 
the property. 

Now, in this case, it has also to be considered whether it is a matter 
of course to direct an inquiry whether any money has been laid out 
in lasting improvements. Many such inquiries have been directed 
where the fact of any money having been laid out has been proved 
and brought to the attention of the court I quite agree with the ail- 
ment that has been used on this occasion, that it was not necessary 
for the defendant to prove the items of sums of money laid out in the 
permanent improvements alleged to have been made ; but, in this case, 
there is, as to that, a total absence of all evidence whatever. There is 
evidence, on the part of the plaintiff, to show that what was done de- 
teriorated the property, and there is not one word in evidence, on 
the part of the defendant, in support of his allegation that he has 
laid out any money for lasting improvements, or that anything he did 
was done with the privity, consent, or knowledge of the plaintiff. In 
the absence of all proof, it is not at all within my authority to direct 
an inquiry to enable him to supply that in the master*s office which 
he has already had an opportunity of doing. He ma}"* have done 
something towards the improvement of the estate; and if he had 
entered into any general proof without going into the items, it is very 
probable that the proof might have been such as would have induced 
the court to direct an inquiry upon the subject ; but there is no such 
proof brought forward. 

Another point has been raised in this case as to the refdsal of the 
defendant to account To excuse his refusal, the defendant alleges that 
he was under a mistake as to the party on whose behalf the applica- 
tion was made ; but I think the circumstances sufficiently show there 

was no mistake. 
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Under these dicamstanoes I shall direct no inqaiiy as to lasting 
improvements : I think the plaintiff is entitled to an inqairy, as to 
the loss sustained in oonseqnenoe of palling down the cottages : he is 
entitled to a taxation of the bill of costSi which form part of the con* 
sideration for tiie ftirther charge; and, considering the course the 
defendant has taken, I think he is liable to pay some of the costs of 
this suit. I cannot, however, take it for granted that this suit would 
not have occurred if the. estate had not been dealt with as it appears 
to have been; I cannot, therefore, say that the plaintiff is to be 
excused fh>m the whole costs of the suit up to the hearing. I think 
the plaintiff must pay the costs, except those which relate to the claim 
for lasting improvements, — those relating to the plaintiff's daim for 
compensation for the dilapidations, and those whidi have arisen from 
the evidence, which the plaintiff has been obliged to enter into for the 
purpose of showing the refhsal to account. There must be an inquiry 
taken of what is due to the defendant for principal and interest, and 
for the costs payable by the plaintiff. 
Mr. EniDBBSLST asked for the costs of the action of ejectment 
Thb Master of thb Rolls. The plaintiff is entitled to those costs : 
that has often been decided. 



GODFREY V. WATSON. 
CKANcsaT, 1747. 

[9 Atkyu, 517.] 

Lord Chancellob said, that a mortgagee in possession is not obliged 
to lay out money any further than to keep the estate in necessary re- 
pair ; but if a mortgagee has expended any sum of money in support" 
ing the right of the mortgagor to the estate, where his title has_been__ 
impcachedjjhe mortgagee may certainly add this to the principaT ofbis "^ 
debt, and it shall carry interest 

^He "also said, a mortgagee shall not be allowed for ^p trouble in 
receiving the rents of the estate himself, but if an estate lies at such 
a distance from the place of his residence, as he must have emplbyedli 
bailiff, if it had been his own, he shall then be allowed sucFsuins as be 
has paid to a bailiff, to receive the rents of this estate. 
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SH£PARD V. JONES. 
Chancert Division, 1882. 

[21 Ck. D, 469.] 

Bt an indentare of transfer of mortgage, dated the 31st of Janoarj, 
1874, the Victoria Brewery and other hereditaments at Wrexham were 
conveyed to the defendant, Edward Jones, for securing £2,000, subject 
to redemption by Thomas Manby. By subsequent deeds further sums 
of money were charged on the same premises. 

On the 10th of October, 1878, Thomas Manby was adjudicated bank- 
rupt, and the pUintiffs, H. Shepard and H. Davies, were appointed 
trustees of his estate. 

On the 18th of February, 1879, the defendant offered the mort- 
gaged property for sale by auction under the power of sale in his mort- 
gage, but no bidding was made for it. Several persons also inspected 
the brewery with a view of purchasing it b3' private contract, but 
declined to do so, alleging as their objection to it the inadequate supply 
and inferior quality of the water in the well on the premises. 

In August, 1879, the defendant took possession of the breweiy, 
which was then vacant, and placed a person in it to take care of it, but 
did not himself occupy it. 

In the early part of the year 1880 the defendant commenced boring 
operations to deepen the well, and eventually obtained a good supply 
of water. The defendant alleged that this was done with the knowl- 
edge and acquiescence of the plaintiffs. 

On the 12th of May, 1880, the defendant again put up the mort- 
gaged premises for sale by auction, when it was bought b}' David 
Johnson for £5,000, one of the conditions being that the sale should be 
completed on the 29th of September following. At that time the 
principal sum of £4,000 and a considerable arrear of interest were due 
to the defendant. 

The defendant let the purchaser into possession of the brewery soon 
after the sale without requiring any rent from him, but the purchase 
was not completed nor the purchase-money paid on the 29th of 
September. 

The purchaser was not a brewer but a manufacturer of zoedone, 
and used the premises after taking possession as a storehouse for his 
goods. 

The defendant tendered to the trustees £509 ISs. id., which he con- 
sidered to be the balance due to them, but they declined to accept it. 
They claimed in addition rent for use and occupation from the time 
when the defendant took possession till the 29th of September, 1880, 
and they also refused to allow the expense to which the defendant had 
been put to in deepening the well, amounting to about £88. 
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The plaintiflb then brought this action against the defendant, claim- 
ing the balance of the parchase-money, and asking for accounts against 
the defendant as mortgagee in possession. The defendant paid £544 
lis. 2d. into coart 

At the trial the aboTe-mentioned facts were proved, bat there was 
a conflict of evidence whether the plaintiflb had notice of and ac* 
quiesced in the deepening of the well. 

Cotton, L. J. The question here is whether the defendant, the 
mortgagee, ought to have been declared entitled to an inquiry as to 
the expenditure incurred by him, which he saj's was an improvement 
to the property. Undoubtedly, a mortgagee has no right as against 
a mortgagor to improve the mortg^igor out of his property, and if he 
lays out a very large sum that is in itself a tluBg which he has no 
right to do. A mortgagor must not be prevented fh>m redeeming by 
the mortgagee when in possession throwing a great burden upon him. 

We have not to consider any such objection in the present case. 
This property has been put up for sale by the mortgagee, there being 
no prospect of redemption in the sense of payment off of the mortgage 
money ; tlicre was difflonlty in the first sale, and certainly in one sense 
a probable bidder was deterred from making a bid or becoming a pur- 
chaser by the deficiency of the water supply. That was probably a 
deficiency in quality as well as in quantity. Then, with the intention 
of putting it up again for sale, the mortgagee bores and increases the 
water supply, and then it is put up again and it is sold. Now upon 
this evidence I think there is at least k prima facie case that what was 
done increased the saleable value of the property. Even although the 
quality of the water might not be improved, yet an addition to the pro- 
duction of the well, especially if the property is to be used as a 
brewery, would prima facte be an addition to the value, and be 
a matter that would encourage persons to come and bid. In a case of 
this sort, where there has been no alteration in the nature of the 
property, which a mortgage must not make, but merely an expendi- 
ture prima facie increasing the saleable value of the estate for the 
purpose for which it was intended, it is in my opinion, if it can be 
shown that there has been an increase in the saleable value of the 
estate, an expenditure which the mortgagee is entitled to have repaid 
to him as a reasonable expenditure. It is a matter which reason- 
ably might be done for the purpose of improving the actual state 
of the property, not an alteration, but improving it for the purpose 
of carrying out the object of the mortgagee, namely, to realize it 
by a sale. That being so, I have not anything to say about what 
might happen in any other case. But here, in my opinion, the mort- 
gagee has made out a prima facie case that his expenditure was 
reasonable in amount, and reasonable with reference to the existing 
purposes of the property, and such as to entitle him to an inquiry 
by showing prima facie that he increased the value of the estate for 
the purpose of the sale. 
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In my opiDion, fherefore, there ought to be the inqniiy snggested by 
the Master of the Rolls, which, of coarse, will be at the risk of the 
mortgagee, who, if his prima facie case breaks down, and he] does not 
establish that the saleable value of the estate has been increased by his 
expenditure, will have to pay the costs of the inquiry. I think he has 
made out a prima facie case. He will be entitled to his expenditure/ 
BO far as it has increased the saleable value of the property, but of \ 
course not to more than he has expended. 

The other point is a short one. The mortgagee complains that he 
has been charged with an occupation rent during a period of time inter* 
vening between his sale and the time fixed for the completion of the pur- 
chase. How was he in occupation ? It is obvious that you cannot charge 
a man mth an occupation rent, unless he is in occupation. He was not 
actually in occupation either by himself or by any servant of his ; but 
it is said that he is to be considered as in occupation, because without 
any right under the contract the purchaser, with his permission and 
assent, took possession of the premises. In my opinion, that occupa- 
tion of the purchaser can in no sense be considered in law the occupa- 
tion of the mortgagee, the vendor, so as to charge him with an 
occupation rent If anything is to be charged, it would be for wilful 
default I do not enter into that, and I give no countenance to the 
suggestion that there was wilful default I have heard no evidence 
which shows there has been wilful default What we have to consider 
is whether an occupation rent can be charged during that period. In 
my opinion this purchaser was in possession as purchaser, and not in 
such a way as to make his occupation that of the defendant, either as 
mortgagee or vendor. Under those circumstances the mortgagee what- 
ever else, if anything, he may be liable for during that period, cannot, 
in my opinion, properly be charged with an occupation rent 



MoCUMBEB V. OILMAN. 
Supreme Court, Illixoib, 1854. 

[15 ///. 381.] 

Calvin McCumbeb, the ancestor of the complainants, on the fourth 
day of Angnst, 1842, purchased from Joel Walker lot two in blmrk 
seven, in Walker's addition to Belvidere, for $100, and took a bond 
for conveyance of the lot, on payment of the money in one and two 
years, with interest, payable annually, for which McCumber gave his 
notes. McCumber paid the first of these notes and a part of the 
other before his death. 
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McCamber borrowed of Oilman $600 in IHinots internal improve- 
ment scrip, drawing interest; to secare the repayment of whidi, with 
interest at three per cent per annnm npon the $600, he gave his note, 
and a mortgage on the lot in question. This note and mortgage were 
made after the last note given for the payment of the lot had become 
dae. 

On the 16th of Angost, 1845, McCamber died intestate, leaving a 
widow and the complainants his heirs, returned to probate court $125, 
which was set off to widow. The estate owed debts, as proved, 
amounting to $220, not including the notes to Walker and Oilman. 

The mortgage to Oilman was adcnowledged and recorded in Sep- 
teml>er, 1844. 

After death of HcCumber, Oilman sued out 9eirefcusias to foreclose 
his mortgage, and took Judgment in April, 1846, for $240. The 
premises in question were sold on this Judgment for $S93.07, and 
Oilman became the purchaser ; the redemption expired, and Oilman 
took a deed from the sheriff. Walker, by order of a decree in 
chancery, conveyed the lots in question to Oilman. In the spring of 
1849, Oilman inade improvements on the premises by removing a 
wooden building, variously estimated from 925 to $100, and erecting a 
new building in its place; by laj'ing new floors, putting on blinds, dbc. 

The decree was rendered by J. O. Wilsok, Judge, at April term, 
1854, of the Boone Circuit Court 

Caton, J. The case of HcOumber v. Oilman, reported in 13 HI. 548, 
disposes of all claim which the defendant could assert under the Judg* 
ment of foreclosure, which was there reserved, and leaves him simply 
in the position of a mortgagee in possession for condition broken, and 
leaves nothing to be decided in this case except to determine how 
much he shall be entitled to for repairs or improvements which he 
has put upon the premises during his possession. The rule on this 
subject has been as well settled by this court as its nature will admit 
It is not only the right, but it is the duty of the mortgagee in posses- 
sion to put upon the premises all necessary and proper repairs to 
prevent them from going to waste, and to reimburse himself out of the 
rents and profits, unless, indeed, the condition of the premises would 
make it injudicious to make such repairs. Circumstances might exist 
where it would be better for the estate to abandon the improvements 
altogether, than to repair them. In such a case, the court could not 
sanction an expenditure thus injudiciousl}' made. But the rule does 
not admit the mortgagee in possession to make new improvements at 
the expense of the estate ; although circumstances may exist which 
will authorize the court, in stating the account, to allow the mortgagee 
for new improvements which he was in strictness not authorized to 
make at the expense of the mortgagor. McConnel v. Hallobosh, 
11 IlL 61. In that case an allowance was directed to be made for new 
improvements, provided certain facts should be established npon a 
further hearing. The facts further to be established were indicated in 



McCUMBER V. OILMAN. 247 

the opinion of the court, as follows : ** Were we oonyinced that the 
improvement was made in good faith, the defendants believing they 
had made a valid parchase of the premises, and that the expenditare 
was a Judicioos one for the benefit of the estate, we think thej should 
be allowed for them.** In this ease there is no doubt that the improve* 
ments were made in good faith, the defendant believing that he had 
made a valid parchase of the estate, and that he was expending his 
money upon his own absolute property. He purchased it under a 
Judgment of the circuit court foreclosing this same mortgage, and afber 
the time allowed for redemption had expired he took a sheriff's deed, 
and we have no reason to doubt that he supposed his title good. 
Under this supposition he made the improvements, and with himself 
as owner, it may be very true that the improvements were quite 
Judicious and proper. But it by no means follows that counselling 
the estate as belonging to the heirs of McCumber, the new improve- 
ments were Judicious and proper. Indeed it is very manifest that they 
were not, especially as to the new stone house which the defendant 
erected on the premises. The propriety of the expenditure must be 
determined with reference to the circumstances of the heirs of the 
mortagagor, for it was upon their estate that the improvement was 
made, and it is against them that the expense is sought to be charged. 
It is a very hard, if not an unjust rule, which in any case makes one a 
debtor against his will ; and it is very dear that it should never be 
done, unless it is manifestly to his advantage, as well as Just and 
proper as to the other party. Were we to consider the case of Oilman 
alone, there can be no doubt that he should be compensated to the 
extent of the enhanced value of the premises by reason of this expen- 
diture ; but when we consider the situation and circumstances of the 
complainants, there can be no doubt it would be great injustice to 
them to impose such a burden upon them. It would be equivalent 
to denying them any relief whatever. Their father died, leaving no 
estate whatever to these infant children except this house and lot, 
encumbered with this mortgage of about $165, and leaving other debts 
amounting to about $220. The value of the premises was about $500, 
and were then worth about $65 a year in rents, but were fast going to 
decay. The defendant took possession, and not only put the house 
which was on the premises in thorough, though not extravagant repair, 
but he put a new fence upon the lot, and removed a wooden kitchen 
which was attached to the back part of the brick house, and worth 
fh>m $25 to $50, and in its place erected a new stone house, at an 
expense in the whole of about $1,200, which he now insists the 
defendants shall pay him before they shall be allowed to redeem 
the premises ftom tJie mortgage which their ancestor agreed to pay 
him, and to satisfy vrhich alone he had a right to take the possession. 
The case has to be but stated to show that, to allow it, is equivalent to 
depriving the heirs altogether of their rights and interests in the 
premises; for it is perfectly manifest that it is utterly out of their 
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power to redeem fhe estate from the mortgage and to pay for these 
improvemeDts. No coart, and no Judicious individual having charge 
of the estate and the interest of these infants, could have sanctioned^ 
such an expenditure at the time it was made, knowing t hat it was to 
be charged to them when they should come to redeem, and knowing 
that. th^j:..had nothing, in the world with which to p ay" it. The 
i mprovements must have been proper and desirable a s to them and 
in their circumstances, before they can be pronounced Ju dicious and 
th^ j ^state changed with them. AniTat least as to the~iew house or 
addition, and the new fence, we are of opinion that the rules of law 
do not admit of their allowance. The defendant's claim for improve- 
ments is not a matter of strict right, and hence to determine its Just- 
ness we must consider the position of the other parties ; and when this 
is done, we see at once that to enforce a claim against them for 
benefits which have been volunteered to them, and to which they have 
never given the least encouri^ement, would, in all probability, deprive 
them of a clear right, without any fault or act of theirs. We are of 
opinion that the court erred in requiring the complainants to pay to 
the defendant the value of the new improvements which he placed 
upon the premises while they were in his possession. There is serious 
doubt whether even the repairs put upon the brick house were not 
more extensive than were strictly necessary to preserve the estate fh>m 
waste and make it tenantoble, and more than were strictly Judicious, 
when we consider the circumstences of the complatnanto; but upon 
the whole, we have thought it proper to direct that they should be 
allowed to the defendant in teking the account I have looked 
through the evidence with some care, with the hope ^f being able to 
make up a satisfactory account between the parties, and thus save the 
expense and trouble of another reference, but find that I am unable to 
do sa Hence we must confine ourselves to laying down the principle 
upon which the account should be stoted. The suit must be remanded, 
with directions that the defendant be allowed the value of the repairs 
placed upon the brick house alone, including the cellar and well, and 
also ail texes paid by him upon the premises, as well as the amount 
due upon the mortgage. The evidence in this record does not show 
that he has paid the balance due from McCumber for the purchase of 
the lot. Should he establish by proof that he made such payment, 
prior to the time when he obtained the title from Walker, he should be 
credited with the amount thus paid and interest thereon from the date 
of payment If he has kept the property insured, for that he should 
be credited also. Heshould be charged with the value of the rent of 
the premises, exclusive of the new improvementi~wEicli he has put 
upon them and for which he gete ho allowance Tn roalang "up the 
account The value of the rent is to be estimated of the premises 
with the repairs for which he receives a credit The rente to be 
applied in extinguishment of the taxes paid, repairs, &c., first, and 
should any balance remain, then towards the interest due upon the 
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mortgage, and then the principal; annual rests being made in the 

computation. Or if the amount paid for taxes, repairs, &c., should 

exceed the value of the rents, interest ma}' be allowed upon the excess. 

Ko chaise to be made for the wooden shed or kitchen removed. 

The decree must be reversed, and the suit remanded, with directions 

to the circuit court to proceed conformably to the principles of this 

opinion. 

Decree reversed, 

c 
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CHAPTER V. 

THX 8ITUATI0M OF THE MOBTGAOOB. 



Section L — Owmxbshif. 



PABTBID6B «. BEBB. 
KiNa*s Bench, 1822. 

[5 B. amd Aid. 604.] 

AcnoN for diyerting a waterooaree. The declaration contained an 
averment that a certain close was in the possession and occupation of 
one John Turner, as tenant thereof to the plaintiff, the reversion be- 
longing to the plaintiff. At the trial before Park, J. , at the last assizes 
for the county of Devon, it appeared that Turner, being tenant for life 
of the close mentioned in the declaration, in March, 1817, had mortgaged 
the same to the plaintiff for £100, for a term of years, provided he. 
Turner, lived so long, and that Turner had since that time continuetl 
in possession and paid the interest. It was objected on the part of the 
defendant, that the relation of landlord and tenant did not subsist 
between a mortgagor and mortgagee, and consequently, that the aver- 
ment was not supported by evidence; the learned Judge overroled the 
objection ; and now 

Adam moved for a new trial, and contended that there was no ten- 
ancy, there was no payment of rent, but of interest ; and he relied on 
the opinion of Buller, J., in Birch v. Wright, 1 Term. Rep. 382. 

Per Curiam. Here the mortgagor was in actual possession of the 
mortga ged premise871)y sufferance of the mortgagee, who has the legal 
title vested in him. The former, therefore, is a tenant within the 
strictest deHmtion of that word." ' ~ 

Hule refused. • 



WnJJNGTON V, GALB. 251 



WILLINGTON v. GALE. 
SuPBKMS CouBT, Massachusbtts, 1810. 

[9 Man. 138.] 

This was an action of entry aur disseisin, in which the demandant 
counted upon his own seisin, and on a dissei«n by the tenant Trial 
was had upon the general issue, and a verdict being found for the 
tenant, the demandant moved for a new trial for the misdirection of 
the judge. 

From the judge's report it appears that the tenements demanded 
were under mortgi^e ; but neither the mortgagee, nor any under him, 
had entered for condition broken. The equity of redemption was 
regularly seized upon execution against the mortgagor, and legally 
sold by the sheriff to the demandant in fee, who received a regular 
deed of conveyance from the sheriff, duly executed, acknowledged, and 
recorded. This was the evidence of the demandant's title. 

The tenant entered, not claiming under the mortgagee, nor as a dis- 
seisor of the mortgagor ; and the judge's opinion at the trial was, that the 
demandant must prove an actual entr}' after his conveyance, in order 
to maintain his action. Such evidence not being produced, the jury 
returned a verdict for the tenant. And this opinion of the Judge was the 
ground of the motion for a new trial, which was briefly argued at 
the last October term in this county, by Ward and Fay in support of 
the motion, and Bigelow in favor of the verdict, and the action being 
continued nin from the present term, the opinion of the court was 
delivered at the following November term in Suffolk, by 

Pabsons, C. J. The mortgagor, after his mortgage, still continues 
the owner of the land, and seised of it against all persons but the 1m6f&~ 
g agee, or those who claim under him ; and he has therefore a right to 
convey the estate mortgaged, defeasible only by the mortgagee, or 
some person having his right; and if he conveys, thus having a right _ 
to convey, by deed executed, acknowledged, and registered, the pur- 
chaser 'sBaTl be deemed actually seised, without entry or livery of 
seisin. 

The sta tute of 1798jl c. 77, which makes riyhts in e quity , of redeem- 
ing real estate mortgaged, liable to be seized and sold on execution, 
provides that the sheriff's deed shall convey the debtor's right in equity 
to the purchaser, bis heirs and assigns, in the same manner as if the 
debtor had executed the deed. 

The purchaser thus having a legal right to the equity of redemption, 
has also a legal seisin of the land, when neither the mortgagee nor his 
assigns have entered, subject, however, to their claim ; and may main-^ 
tain a real action against any stranger, unless such stranger had, in fact, • 
disseised the mortgagor before the sale of the equity. But the tenant 
in this case does not claim as a disseisor of the mortgagor ; against 
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him, therefore, an actual entry, in oar opinion, was not necessary ; and 
in this opinion the judge, who tried the caase, upon farther considera- 
tion, concurs. The verdict must be set aside, and a new trial granted. 



BRADT i;. WALDBON. 

Chaitcbrt, New York, 1810. 

[S Jehu. Ck 14S.] 

The bill was filed by the plaintiff, a mortgagee, for an injunction 
to stay waste in catting timber on the mortgaged premises, whereby 
the land would become an insafflcient security for the debt There 
was no suit pending for a foreclosure. 

The Chancellor. An injunction lies against a mortgagor in pos- 
session to stay waste. The court wJIT not suflTer Mm fo j^rejudlceJEe 
security. I Dick. "Bep."76 ; 3 Atki' 210, 237 ; 3 Vesey, 105. 

If^unction granted. 
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CLABK i;. BETBUBN. 

Supreme Court, SLanbas, 1868. 

[1 Kwu. SSI.] 

A STATBMSNT of the f scts of the case appears in the opinion of the 
chief justice. 

By the court, Cobb, C. J. The defendant in error brought his 
a ction in the district coort against the plaintiffs in error to recover a 
d welling-house a s personal property; alleging In the petition thatlEe 
is the owner thereof, and the defendant detains the same and recov- 
ered Judgment. 

The undisputed facts of the case are these: 

One Brown and his wife mortgaged a parcel of land to Amos^Bees, 
and~lh'e plaintiffs below afterwards became the owners of the m ort- 
gage by assignment, and after the making of the mortgageVsaid 
Brown placed a house on the land, and after the money secured T)y 
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the mortgage became dae, and before foreclosure, still being in pos^ 
session, he and his wife sold the house to one Mrs. Fritzlin, who 
sold it to the defendants below, and removed and delivered it to 
them off the mortgaged premises. They held possession under her 
title, and the mortgage had not been paid nor foreclosed when the 
action was commenced. The judgment must be founded on the 
hypothesis that the plaintiff below, by virtue of his mortgage, was 
the owner of the freehold of which the house in question was a part, 
and that the removal of the house converted it to a chattel without 
devesting his title. Is that hypothesis correct? 

It has long been settled, both in this country and in England, that 
the mortgagor, both before and after breach of the condition of the 
mortgage, is, in equity, the owner of the estate, and the mortgage a 
mere security for a debt See Kent's Com., vol. iv., p. 158, et seq. 

The rule at law has been the subject of much judicial discussion 
and conflict of opinion. But it is believed to be the settled modern 
doctrine that the mortgagor in possession is, at law, both before and 
after breach of the condition of the mortgage, the legal owner, as to 
all persons except the mortgagee and those claiming under him. 
And in States where the common law on that subject has not been 
changed ^by statute, the mortgagee, for the purpose of protecting and 
enforcing his lien against the mo'rlgagbf," has 'fficTTemedies" 61 aii~ 
owner, he may enter into and hold' possession and take the rents and 
pr ofits in pajment of his mortgag e debt a nd may have his action of 
ejectment to recover such possession, and hence is sometimes called 
the owner. But except as to such remedies,' and as to alt persons 
except the mortgagee, the mortgagor in possession is to be regarded 
and treated as the owner of the estate, subject to a mere lien or 
charge. 4 Kent's Com., p. 160; Perkins v. Dibble, 10 Ohio, 438; 
Ballston v. Hughes, 18 111. 568; Howard v. Robinson, 5 Cush. 123; 
Norwich v. Hubbard, 22 Conn. 587; Astor r. Hoyt, 5 Wend. 615. 

And in this State the legislature has not enlarged, but still further 
restricted the rights of the mortgagee, by providing that *'*' in absence 
of stipulations to the contrary, the mor^agor of real estate may re- 
tain the right of possession thereof." Com. Laws, p. 355, § 12. 

According to the principles above laid down, it is manifest that 
the allegation of the petition below, that the plaintiff is the owner 
of the house, was entirely unsupported by the facts appearing on the 
trial. 

Nor is this objection to the judgment technical. 

If such an action can be maintained, a mortgagee may recover 
from the purchasers all the timber, stone, or other property severed 
from the realty and sold by the mortgagor, though its value may 
exceed the mortgage debt an hundred fold, and however ample the 
security may remain; although it is quite clear on principle and 
authority that the purchaser of property so removed by the mort- 
gagor, cannot be liable in an action for the waste beyond the actual 
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loBa the mortgagee thereby anstains. Van Pelt v. M*6raw, 4 Conn. 
110; Gardner v. Heartt, 8 Denio, 282; Lane v. Hitchcock, 14 Johns. 
218, 15 Johns. 205. 

The other points made in the case need not be examined. 

The Judgment of the district court mnst be reversed, and the cause 
remanded to the court below, with directions to render judgment for 
the plaintiffs in error for their costs in that court 



8EABLE V. SAWTEB. 
SupRKMB Court, Massachusbtts, 1879. 

[127 IfoM. 491.] 

MoRTOK, J. This is an action of tort for the conversion of a quan* 
tity of wood and timber. 

It appeared at the trial that one Warren, being the owner of a lot 
of woodland, mortgaged it to the plaintiff's testator; and that, after 
the condition of the mortgage was broken, but before the mortgagee 
had taken possession, Warren cut the wood and timber in question 
and sold it to the defendant The presiding justice of the Superior 
Court ruled that, *' if the defendant bought of the mortgagor wood 
and timber cut from the mortgaged premises, and exercised such 
acts of ownership over the same as would amount to a conversion, 
then he would be liable to the mortgagee for the value of the same, 
without any previous demand, and although he bought the same in 
good faith and without any notice or knowledge of any claim upon 
the same." To this ruling the defendant excepted. 

Upon the question whether, if a mortgagor commits waste by remov- 
ing buildings, wood, timber, fixtures, or other parts of the realty^t^e 
mortgagee out of posseBsibn can follow the property after' ilTas been 
severed, and recover it or its value, there have been conflicting de- 
cisions in different jurisdictions. In New York and Connecticut, it 
has been held that a mortgagee out of possession cannot maintain an 
action at law for waste committed by the mortgagor; and that he has 
no property in wood or timber cut and removed, so as to enable him 
to maintain trover for its conversion. Peterson v. Clark, 15 Johns. 
205; Cooper v. Davis, 15 Conn. 556. On the other hand, it has 
been held in Maine, New Hampshire, Vermont, and Rhode Island, 
that timber, if wrongfully cut and removed by the mortgagor, re? 



*.'-■■' "A'v' 


» 






;.v,.^. 


r ■ * 
t 




f 


1 


f 
1 ' 'x 




.- '^ •'** 












8EARLE V. SAWTEE. 255 

mains the property of the mortgagee out of posseesion, and he may 
recover its valne of the mortgagor or a parchaser from him. Gore 
if. JennesB, 19 Me., 53; Frothingham v. McEusick, 24 Me., 403; 
Smith V. Moore, 11 N. H. 55; Langdon r. Paul, 22 Yt 205; Water- 
man V. Matteson, 4 R. I. 539. 

We are not aware that this precise question has been adjudicated 
in this State, bat the previous decisions of this court, in regard to 
the rights of mortgagees and the nature of their interest in the mort- 
gaged estate, are such as to lead to the conclusion that a mortgagee 
out of possession is entitled to timber, fixtures, and other parts of 
the realty wrongfully severed, and may recover them, or their value, 
if a conversion is proved. In Fay v. Brewer, 8 Pick. 203, it was 
held that a mortgagee in possession, but before foreclosure, could 
maintain an action on the case in the nature of waste against a 
tenant for life, for cutting down trees on the mortgaged land before 
he took possession, and the court in the opinion comment on the case 
of Peterson v. Clark, 15 Johns. 205, as not being of authority here, 
^^ since the law of mortgage in New York is so different from our 
own." 

In Page v. Robinson, 10 Gush. 99, it was held that a mortgagee, 
after condition broken, though not in actual possession, could main- 
tain trespass against the mortgagor, or one acting under his author- 
ity, for cutting and carrying away timber-trees from the mortgaged 
premises, without license express or implied from the mortgagee. 

In Cole V. Stewart, 11 Cush. 181, it was held that an action at law 
would lie by a mortgagee not in possession against one who, under \ 
authority from the mortgagor, removed a building from the mort- i 
gaged land. 

In Butler v. Pftge, 7 Met. 40, a second mortgagee sold to the de- 
fendant a building standing on the mortgaged land, who took it down 
and removed the materials. It was held that the administrator of 
the mortgagor could not maintain trover for the materials, as the 
fee of the mortgaged premises was in the mortgagees, and the 
removal of the building vested no property in the materials in 
the mortgagor's representative. 

In Wilmarth v. Bancroft, 10 Allen, 348, a house standing on mort- 
gaged land was partially destroyed by fire. The mortgagor sold to 
the defendant such materials as were saved, and brought this action 
to recover the price agreed to be paid. It was held that the fact 
that the mortgagee had claimed the agreed price, and forbidden the 
defendant to pay it to the mortgagor, was a good defence. The 
opinion is put upon the ground that the partial burning of the house, 
and the consequent severance of the unburnt materials, ^^ did not 
terminate or affect the mortgagee's interest in the fixtures. '* 

So it has been held in several cases that a mortgagee out of pos- 
session may maintain an action at law against the mortgagor or a 
stranger for removing fixtures and thus impairing the security. 
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Gooding v. Shea, 103 Mass. 860; Byrom v. Chapin, 118 Mass. 808; 
King V. Bangs, 120 Mass. 514. 

The fair result of these authorities is that, under our law, a mort- 
g agee is so far th e owner in fee of the mortgaged estate that, if any 
part of it is wrongfully B<^ered~a~nd' converted infopersonalty by the 
iportgagor^. his interest is 'not*?evesied, buc he remains the owner or 
the personalty, and may follow it and recover it or its value of any 
one who has converted ij to his_bwn use. Stanley v. Gay lord, 

I Cush. 536; Riley v. Boston Water Power Co., 11 Cush. 11. 
But the severance must be wrongful, and, where it is made by the 

mortgagor or one acting under his authority, whether it is wrongful 
or not will depend upon the question whether a license to do the act 
has been expressly given, or is fairly to be implied from the rela- 
tions of the parties. The true rule is as stated in Smith v. Moore, 

II N. H. 55, and approved in Page i;. Robinson, 10 Cush. 99, that 
acts of the mortgagor in cutting wood and timber, or otherwise 
severing parts of the realty, are not wrongful when from the cir- 
cumstances of the case the assent of the mortgagee may be reasonably 
presumed. The relation between a mortgagor and a mortgagee is a 
very peculiar one. The mortgagee takes an estate in fee, but the 
sole purpose of the mortgage is to secure his debt. Usually in this 
State the mortgage contains a provision that the mortgagor may retain 
possession until condition broken. The object of this is that the 
mortgagor may have the use and enjoyment of his property, and it 
implies a license to use it in the same manner as such property is 
ordinarily used, and as will not unreasonably impair the adequacy of 
the security. If a mortgage be of a dwelling-house, the mortgagor 
may do many acts, such as acts of repair or alteration, which may 
involve the removal of parts of the realty, which would not be wi*ong- 
f ul because within the license implied from the relations of the parties. 
If a farmer mortgages the whole or a part of his farm, with a clause 
I>ermitting him to retain possession, as was probably the case at bar, 
it is within the contemplation of the parties that he is to carry on his 
farm in the usual manner, and a license to do so is implied. In such 
case, it is clear that he is entitled to take the annual crops, and wood 
for fuel. Woodward v. Pickett, 8 Gray, 617. And we do not think 
that the implied license is neceesarily limited to the annual crops, but 
that it extends to any acts of carrying on the farm which are usual 
and proper in the course of good husbandry. If, in carrying on 
similar farms, it is usual and is good husbandry to cut and carry 
to market wood and timber to a limited extent, a license to do this 
might be implied from the relation of the parties. 

The bill of exceptions furnishes us with so meagre and imperfect a 
history of the case, that we are unable to say how far these considera- 
tions are applicable in the case at bar. But the ruling of the presid- 
ing Justice seems to have been general, that the defendant would be 
liable if the wood and timber were cut from the mortgaged premises. 
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and to have excluded the question whether, under the circumBtanceB 
of the case, the assent of the mortgagee thereto could fairly be pre- 
sumed by the jury. We are of opinion that this question should be 
submitted to the Jury, and, therefore, that a new trial must be 
ordered* JSxce^tions sustained. 



JACKSON V. TURRELL. 

SuFBEMB Court, New Jsrsbt, 1877. 

[89 N. J. L. 329.1] 



In Case. On rule to show cause. 

DixoM, J. Byard, being the owner of a plot of land in Paterson, 
f mortgaged it, FeBfuary 2, 1871, to' the Washington TJfenKs u ranceT ci/^ rvw^t-^c 

:': Ucii U\ Company, which forth with duly recorded the mortgage. Afterwards, ^^ nU/t^^liu 
^ i^^jUJL [ll-Ail(i^on February 6, 1872,"'"h^ executed a 8econd~m6rtgage"^ere6h"To /Y ' 

I . / . J J Beiisoni^wMcBi was" duly registered andjthen asg1gned'"to>^e plftintt flT. wc ^: a ir\^j j^.< 

^ ' ^ i ^^*^ Subsequently B yard placed a boiler and engine upon the premises.^On 

^ ^^ y I J tXt^c; ^-^~^».- ^ ' ^^^h he "conveyed "lEe property to the ratefsoiTBinr^ ' ''''/''?' ,' 

^ ' ^ y Mnoufactunng Company, which, on January 16, 1878, executeH to • »^ ^ .< ^< ' ;>. ^ 

I * t ». c '-t ' ^^^-^ Miller a moitg age upon the realtj*, and a separate mortgage, securing ^ , - . - ' 




yi\. 



^ was a prior unsatisfied mortgage upon the premises, the holder of which^'^ ^ f i^ /^ 

<^\,»^'^>U^CiuJ^d not waived his right to recover of the defendant for the removal ^ ' 1 - i 



pport asuit at law against the mortgagor, or his alienee^ /") \ ^ ^ - ' 
luTETngTrom acts Injurious to llie mortgaged premis^^ ^'^ yy^'--^ •., 



^f the fixtures, the plaintiff being second mortgagee only, could notu v( y\\/^^ Xw I ' 
^ maintain an action. The ground upon which a mortgagee, not in pos- tiA^ w^Vj ^ 
session, may support 
for damagesTresi 

has not been settled in the courts of this State, and the adjudications^' 
on that subject, outside of New Jersey, are not in accord, as will be ' ' ' ^ ^ 
perceived by a reference to the cases already cited. Sometimes thel^i",.^ !'.( j". /. 
mortgagee has been deemed the legal owner of the fee as against the ; 
mortgagor and his assigns, and so entitled to hold them responsible for ' ' \ f 
any act, beyond ordinary use, injurious to the land, to the full extent : ; (^ ( v 
of that injury ; and in Gooding v. Shea, 103 Mass. 360, a third mort- - - 
gagee was regarded as standing in that position, and having the right ,■ ^ 

to full damages, notwithstanding the fact that the prior mortgagees had 'u< ^i ^ ; r i ' 
superior rights to the same damages, unless the defendant could show i/.^ ^*, ,. . 
that some of those prior mortgagees had appropriated the damages to ", ' 

1 This case IB abridged.— Ed. '< ' ■ "' ••' ^ * V- * , • 
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themselyefl. See also B}*rom v. Cbapin, 118 MaM. 808, and King v. 
Bangs, 120 Mass. 514. 

For so broad a claim on behalf of a first mortgagee, technical Btga* 
ments, deserving of serioas consideration, may perhaps be adduced ; 
bat, I think, no subsequent mortgagee can establish a like title. The 
reasons which support the claim of the first mortgagee defeat the claim 
of every other one, to be regarded as the legal owner of the fee. A 
seco nd mo r tgagee is, in law, as in equity, a mere lien-holder, and in tliat 
characte r alone c an he^enforce any demand for redress. 

In the case of Van Pelt v, McGraw, 4 Comst 110, the righ t of 
mortgagees to maintain such suits is declared^ to rest upon the principle 
that the mortgage, as a security, has been impaired, and the damages , 
it is said; are to be limited to ^e amount of injury to Jbe mortgage, 
however great the injury to the land may be. Upon this principle all 
mortgagees may stand, and it is recommended by the consideration 
that it gives to each party actually injured a remedy measured by the 
injury received. It obviates some technical objections, as well as some 
practical difficulties, which attend the rule first adverted to, and enables 
the courts of law to do justice by their equitable action on the case. 
Sometimes the facts disclosed at the trial may be of such a nature as to 
make it doubtftil whether the damages should go to the plaintiff or to an 
earlier mortgagee ; but, in those cases, the defendant is placed in no 
greater danger than is a defendant in an action upon a policy of 
insurance, brought by the owner, where the loss is nuide payable to the 
mortgagee, and the language of the court in such a case (Martin u. 
Franklin Fire Insurance Co., 9 Vroom^ 140, 145,) indicates a mode in 
which all interests may be guarded: ^^The righte of the (earlier) \ 
mortgagee can be protected by payment of the money into court, and . 
the insurer (defendant) may obtain indemnity against an}' subsequent^ 
suit by the (earlier) mortgagee, by the action of the court into which \ 
the money is paid ; if actions be pending at the same time by the / 
owner and the mortgagee (two mortgagees), the court, under its equit-<' 
able powers, can so control the litigation that no injustice will be ' 
done." 

It remains to inquire whether the proof admito of the inference that 
the plaintiff's security was impaired. At the time of the removal of 
the boiler and engine, the unpaid taxes on the property amounted to 
about $2,000, and the first mortgage to nearly $20,000. The evidence 
as to the value of the premises is meagre. At the sheriff's sale, in 
October, 1874, three months after the injury, no one would bid enough 
to cover the plaintiff's mortgage of $8,000, and the plaintiff bought in 
the property. He says (and he alone testifies as to ito value) that he 
then supposed it worth about $25,000, and accordingly, on taking the 
title, he paid off the taxes and $10,000 of the first mortgage. Under 
these circumstances, the justice at the circuit, before whom, without a 
jury, the cause was tried, had the right to find, as a fact, that both be- 
fore and after the injury the premises were ample security for the first"" 
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qiortgage, bnt insoffl dent to_meetj also, the whole of the second mort- 
gage, and that,_con8equently^the entire depreciation resuUing from the 
defendanrs acts, wEFch ¥e assessed at $1380, wa8~8Qlnuc h strip ped 

from the'])1aintiff8 secant^-.* " 

The rule to show cause should be discharged. 



BURDEN V. KENNEDY. 

Chanoery, 1767. 

[S Atk. 739.] 

Lord Chancbllob. Where an execution by elegit or fieri facias is ft WJ \ (4_C\ ' ^"' 
lodged in a sheriflTs hands, it binds goods from tiiat time, except in ^JUUlu, cl 7yU«i 
the case of the crown, and a leasehold estate is also affected from that « i #V, 

time ; and if the debtor subsequent to this makes an assignment of the ^ 

leasehold estate, the judgment creditor need not bring a suit in eject- QiMrrr-^ ccon^- 
ment, to come at the leasehold estate, by setting aside the assignment, t^cka { 6\ t-i T'' ^ 
bnt may proceed at law to sell the term, and the vendee, who iS: ^ tf' ^^ / 
generally a friend of the plaintiff, will be entitled at law to the posses- 1 \^ ^* '^ L 
sion, notwithstanding such assignment. 1.^^^a.a x -m^O 

But in thejpresent case here is only an equity of redemption in the 
d ebtor in the lea sehold estate, and an execution lodged will not afifet^ 
this, as the legal estate is in the mortgagee ; and consequently, by the 
oommon~equity b? this court, he may come here to redeem a subscr 
quent encumbrancer, and likewise to discover whether tbere was~ahy 
and what^nsideratlon for the assignment 

w -^ ^^ ^ ^ ^ 

PBOUT r. BOOT. 

SuFBBiiB Judicial Coubt, Massachusbtts, 1875. 

[iiei/oft. 410.] 

Tort against the sheriff of the county of Berkshire for the official 
misc onduct of Horace S. Streeter, one of his deputies, in converting 
tohis own use a span of liorses, alleged to be the property of the 
piain tiflT by virtue of a mortgage to him from one C. I. Ray. ' The' 
answer set up a_ speciid property in Streeter by virtue of an attach- 
ment upon a writ in an action in which RichardJProut was defendant. 
Trial in the Superior Court, before Allbn, J., who aUowed a bilT of 
exceptions in substance as follows : 

1 Gooding v. Shea^ 103 MasB. 300, contra ; Straw v. Jenks, 6 Bak. 414, accord, —Ed. 
^*~'^k \VlxK WvAU -.♦t-.^ 15'. 
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260 FBOUT V. BOOT. 

The plaintiff testifled that he Bold the horses to Say on December 80, 
1871, and took his promissory note therefor for $330, payable on de- 
mand, wiih interest, and also a mortgage of the horses to secure the 
pa}'ment of said note ; that on the day of the sale, Ray took posses- * 

sion of the horses, and they remained in his possession about five 
weeks, when the plaintiff demanded payment of the note of Ray, who 
declined to pay it, and thereupon the plaintiff demanded possession of 
the horses, and they were immediately surrendered to him by Ray; 
that the horses remained in his possession some three or four days, 
when they were attached by Streeter. 

There was no evidence tending to prove that the plaintiff had ever 
given the notice of foreclosure as required by statute, or that Raj' had 
ever offered to redeem the horses. The plaintiff put in other evidence 
tending to corrobomite his testimony, and rested his case. 

The defendant introduced evidence tending to prove that the horses 
were delivered up to the pUintiff by Ray, in satisfaction of the mort- 
gage, and that the note and mortgage were fictitious, and intended to 
keep the horses from the reach of the plaintiff's creditors. 

The defendant requested the judge to instruct the jury *^ that in no , 

view of the case was the plaintiff entitled to recover, and that they 
must find a verdict for the defendant." The judge declined to so in- 
struct the jury, but did instruct them, among other things not excepted 
to, that if the jury were satisfied from the evidence that the horses 
were delivered up to the plaintiff by Ray on the mortgage for tlie pur- 
pose of foreclosure, ttiey were not liable to attachment upon the writ 
against the plaintiff while so held, and before foreclosure, and the jury 
must in that case find a verdict for the plaintiff. The verdict was for 
the plaintiff, and the defendant alleged exceptions. 

Colt, J. A mortgage of personal property transfers the general 
property, and, in the absence of any agreement to the contrary, the 
immediate right of possession. The title is subject to a defeasance; 
but unless it has been devested by a performance of the condition, or 
by the exercise of the mortgagor's right to redeem, the mortgagee can 
alone maintain an action against a stranger for its conversion. It dif- 
fers in this respect from a pledge, wliere only a special property passes 
and the general ownership remains in the pledgor. At law, and with* 
out statute intervention, the interest of the mortgSjgor is not liable to 
be taken on execution, because it is a mere equitable interest, anS 
where there is no legal fight there' can be no legal reinedy.* ^Badlam v. 
Tucker, 1 Pick. 889, 899. 

The precise question here presented is, whether the interest of a 
roorljgagce of personal property in his possession, after breach of con- ! 

dition and before foreclosure, is liable t6 be so taken. We are referred 
to no case in which the point has been distinctly passed upon by this 
court In the decision of it, regard must be had to existing legisla- 
tion, and to the course of adjudication with reference to similar rights 
of property. 
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There is no substantial difference, at common law, in respect to the 
nature of the title between a mortgage of real and a mortgage of per- 
sonal property. In both the title vests in the mortgagee sabject to be 
defeated by the performance of the condition. In both, upon a 
breach of condition, the interest becomes absolute at law ; and jet it 
was held in the case of Blanchard v. Colburn, 16 Mass. 845, that land 
mortgaged could not be levied on for the debt of the mortgagee unless 
he had first entered upon the same ; for it was said, although to some 
extent the mortgagee is seised of the estate in fee simple, defeasible 
only by the performance of the condition or by redemption, yet within 
the meanin g of the statutes which provide for the levy of executions7~ 
the l and is treated as bel onging to the mo rtga gor, liable to l>e ^aken in 
execution as his real estate subject to the mo rtgage. It was called a 
pledge for the security of a debt, which, if pard~tp the assignee of the 
debt, would discharge the mortgage and defeat any title acquired by 
the levy of a creditor of the mortgagee. These and other objections 
were declared insuperable. And again, in Eaton v. Whiting, 3 Pick. 
484, and Marsh v. Austin, 1 Allen, 235, the mortgagee's interest was 
declared to be in fact but a chose in action, at least until entry to fore- 
close, and not liable to be levied on for his debts. All right of redeem- 
ing moiigaged lands had before these decisions long been subject to be 
taken on execution for the mortgagor's debt, and the mode of doing 
so pointed out by the statutes. St. 1783, c. 57, § 2. 

The rule thus maintained as to mortgages of real estate applies with 
equal if not greater force to mortgages of personal property. The 
general propert}' technicallj' passes, but it passes only as needed for 
the security intended. It is in the nature of a pledge. If it be for 
the pa^'ment of money, then it is treated but as an incident of the 
debt. An assignment of the mortgage carries the title to the property, 
and an assignment of the debt, without the mortgage, by operation of 
lawr carries with it, in the absence of any controlling agreement or 
waiver of {he right, an equitable lien on the property which attaches 
to it in tEe possession of the mortgagee, and all claiming title under 
him, with notice. Eastman v, Foster, 8 Met. 19; New Bedford Insti- 
tution for Savings t;. Fairhaven Bank, 9 Allen, 175. Upon payment 
or tender to the mortgagee of the debt secured, the title, without fur- 
ther formality, is revested in the mortgagor, and he may maintain 
replevin for it, or recover damages for its detention. Gen. Sts. c. 151, 
§ 5. But what is more to the point, under our statutes, the mortgagor's 
interest in the property, so long as his right to redeem remains, is liable, 
as in the case of real estate, to be attached and taken onexecution, as 
well after as before condition broken, and whether the property be in the 
possession of the mortgagee or not. Under such an attachment, the 
proper ty passes into the custody of the sheriff, and there is only left to 
the mortgagee the right to redeem, after a demand, within a limited 
time, of the^monnTdue onliis mortgage. ~If this be paid the posses- 
sion of the attaching officer cannot be interfered with, and the mort- 
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gagee's title is ended. Gen. Sto. c. 128, IS 62-71. The rights ttins 
given by statute are inconsistent with the exis tence of a similar right 
at the same time to attach the same property in favor of the creditors 
of the mortgagee. It is impossible that two officers sliould have equal 
right of possession bj virtoe of attachments against different parties 
in fkvor of different creditors. 

The conclusion is, that under our laws, so long at least as the mort- 
gagee's interest in personal property is held by him in good faith on ly 
as security, — before it has been, in fact, applied to the satisfaction of_ 
his debt by foreclosure or otherwise, — it cannot be attached as Bis 
property. Upon this bill of exceptions, it must be taken that UTe 
plaintiflTs tide as mortgagee was held in good faith, with no ftraudn- 
lent purpose of defeating or delaying creditors. Upon this point we 
must presume that proper instructions were given, and the verdict is 
conclusive. Nor is there any question raised as to the true rule of 
damages to be applied in a case where the mortgagee's interest is ap- 
plied to the payment of bis own debt MDceptiam cvenrukd. 



TRIMM V, MARSH. 
Court of Appeals, Nkw York, 1874. 

[54 N, Y. 599 J 

This was an action for an accounting as to the amount due upon a 
bond and mortgage, and for the recovery of the mortgaged premises 
upon payment of the amount due. 

£arl, C. The only legal proposition involved in this case, which we 
deem it important to consider, is whether a mortgagee of real estate in 
possession can cause the equity of redemption of the mortgagor to be 
sold on an execution and become the purchaser of the same, and, after 
obtaining the sheriff's deed, set up his title thus acquired against the 
claim of the mortgagee to redeem from the mortgage in an equitable 
action commenced by him for that purpose ; or, to state the proposi- 
tion in other words, has the owner of the equity of redemption of 
mortgaged premises, after default and after the owner of the mortgage 
has taken possession, such an interest in the premises as can be sold 
upon execution against him? If this question be answered in the 
affirmative, the decision of the General Term was right and must be 
affirmed. 

The respective rights of the mortgagor and mortgagee in the land 
mortgaged have been the subject of much discussion, and it is impos- 
sible to reconcile all that learned judges and writers have said upon the 
subject. By the common law of England the legal estate was vested 
in the mortgagee, to be defeated by the performance of a condition 
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sabsequent, to wit, pftyment at the law day. In default of sach pa}*- 
ment, the title became absolute and irredeemable in the mortgagee. 
But, two centuries ago, courts of equity assumed Jurisdiction to relieve 
mortgagors against forfeitures, and, thenceforth, in equity a mortgage 
has been regarded as a mere security, as creating an interest in the 
mortgaged premises of a personal nature, like that which the mort- 
gagee has in the debt itself. 

These equitable principles have had an increasing influence upon 
courts of law, and Chancellor Kent says that *^ the case of mortgages is 
one of the most splendid instances in the history of our jurisprudence 
of the triumph of equitable principles over technical rules, and the 
homage which those principles have received by their adoption in the 
courts of law.'' 4 Kent Com. 158. 

The common law rule, as modified by the equitable principles above 
alluded to, still prevails in England. There the courts still hold that 
the legal title passes to the mortgagee, and becomes by default abso- 
lutely vested in him at law, and that the mortgagor has, after default, 
nothing but an equity of redemption to be enforced in a court of equity. 
After default the mortgagor can again become reinvested with the title 
to his land only by a reconveyance by the mortgagee. The same rule 
prevails in the New England States, and in many of the other States 
of the Union. But this common law rule has never, to its full extent, 
been adopted in this State. Here the mortgagor has, both in law and 
equity, been regarded as the owner of the fee, and the mortgage has 
been regarded as a mere chose in action, a mere securit}' of a personal 
nature. Waters v. Stewart, 1 Caines* Cases in Error, 47 ; Jackson v. 
Willard, 4 John. 42; Runyan v. Mersereau, 11 John. 534; Astor v. 
Hoyt, 5 Wend. 603; Packer v. Rochester and Syracuse Railroad 
Co., 17 N. Y. 283-296; Kortright v. Cady, 21 N. Y. 843; Power v. 
Lester, 23 N. Y. 527 ; Merritt v. Bartholick, 36 N. Y. 44. 

Prior to the Revised Statutes the mortgagee could maintain eject- 
ment to recover the mortgaged premises. This right has been taken 
away (2 R. S. 312), and now the mortgagor, both before and after 
default, is entitled to the possession of the premises, of which he can- 
not be deprived without his consent, except by foreclosure. It is not 
disputed that before possession taken by the mortgagee the mortgagor 
has an interest in the real estate which can be sold upon execution ; 
that his widow is entitled to dower; that he can convey and devise his 
interest as real estate ; that at his deatli it descends to his heirs ; that 
he has every attribute and right of an absolute owner of the real estate, 
subject to the lien of the mortgage, and that his title can be defeated 
only by foreclosure. It is not disputed that the mortgagee before 
possession taken has onl}^ a chose in action ; that he holds the mortgage 
only as security for the debt; that he can sell the bond and mortgage 
by mere delivery as personal property ; that at his death they pass to 
his personal representatives as a portion of his personal estate ; that 
he has no such estate in the land as can be sold on execution) or as 
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can give his widow dower ; and that he has no attribute of owner- 
sliip in the land. It was said by Judge James, in Power v. Lester 
(supra)^ that ^' a mortgage is a mere security, an encumbrance upon 
land. It gives the mortgagee no title or estate whatever. The mort- 
gagor remains the owner, and may maintain tres|)as8 even against the 
mortgagee. A mortgage is but a chattel interest; it may be assigned 
by delivery, and cannot be seized and sold on an execution." Judge 
Pratt says, in Packer v. The Rochester & Syracuse Railroad Company 
(supra), that '^ a mortgagee has a mere chose in action, secured by a 
lien upon the land. Since the Revised Statutes there is no attribute 
left in the mortgagee, before foreclosure, upon which he can make any 
pretence for a claim of title. For the mere right, when he goes into 
possession by the consent of the mortgagor, to retain possession, is 
not an attribute of title. He would have the same right in case of 
a pledge." 

At common law, payment or tender at the law day extinguished the 
lien of the mortgage and reinvested the mortgagor, without a recon- 
veyance by the mortgagee, with his title. But tender or payment after 
the law day did not have this effect, and in such case a reconveyance 
was necessary ; and such is still the rule in England and in many of 
the States of the Union. But it has always been the law of this State 
that payment or tender, at any time after the mortgage debt became 
due and before foreclosure, destroyed the lien of the mortgage and re- 
stored the mortgagor to his full title. As the mortgagee had no title, 
a reconveyance was not required by the law as expounded by our 
courts. So that here the term ** law day," which occupies such a promi- 
nent place in the early discussions as to mortgages, has no particular 
significance. The mortgagor has his *Maw day" until his title has 
been foreclosed by sale under the mortgage, and it is a misnomer in 
this State to call the mortgagor's right in the land, before or after 
default, an equity of redemption ; a mere right to go into equity and 
redeem. This was a proper description of the mortgagor's right in the 
land according to the law as expounded in England. But in this State 
the interest of the mortgagor in the land is the same before and after 
default, and is a legal estate, with all the incidents and attributes of 
such an estate. 

But it is claimed by the learned counsel for the appellants that the 
position of the mortgagee is materially changed when he gets posses- 
sion. It is true, notwithstanding the provision of the Revised Statutes 
which prohibits an action of ejectment by the mortgagee to obtain the 
possession of the mortgaged premises, that after he has lawfully ob- 
tained the possession he may retain it until the debt secured by the 
mortgage has been paid. Before taking possession the mortgagee has 
no title in the lands. How can the mere possession change the title 
from the mortgagor to the mortgagee, or in any way diminish the 
estate of the one or enlarge the estate of the other? Before taking 
possession the mortgagee had a mere Uen upon the real estate pledged 
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for the secaritj of his debt After possession he has in h!s possession ^ . . 
the property pledged as his security, the title remaining as it was before. A ytJ^iOJi LciUi i 
The mortgagor's title is still a legal one, with all the incidents of a legal- ^-;> \ i- 

title subject to the pledge, and the mortgagee's interest is still a mere '^ '^^^ ^W ^^ 
debt secured by the pledge. If the mortgagee should die in possession, L ] . j ^ , /^ ^(^i^ ' 
the debt would still go to his personal representatives to be adminis- ' ^ -1: -I ^ 

tered as personal estate, and the mortgagor's title would go to the heirs. . ^ 

Paj'ment^ or even tender, would destroy the mortgagee's right to retain tl u uv-^U^V'^ 
possession^ and would enable the mortgagor to maintain ejectment to ■^, ' ^* ^-yx 
recover possession. The mortgagee, in such case, so far from having V''^^^*'*-'*^'^' 
any title, holds the land as the -land of the mortgagor, and is liable V * vT^ ^tuS'^' 
to account to him for the rents and profits. Judge Comstock, in j ) . [ 

Eortright v. Cady {supra)^ says: "The mortgagee's right to bring hv til oXu^ V 
ejectment, or, being in possession, to defend himself against an eject- ^ i . ," ,'f 
ment by the mortgagor, is but a right to recover or to retain pos-^^*^ ^ ' / ^^ 
session of the pledge for the purpose of paying the debt Such ^ [ h ,; -^y. /;> 
right is but the incident of the debt, and has no relation to a title ' >^ 

or estate in the land. The notion that a mortgagee's possession, ti flTv^?"''^^' ' ' 
whether before or after default, enlarges his estate, or in any respect ^ ' ^ 

changes the simple relation of debtor and creditor between him and .^ ;.'fw 
his mortgagor, rests upon no foundation. We maj* call it a just 
and lawful possession, like the possession of any other pledge, but 
where its object is accomplished it is neither just nor lawful for an 
instant longer." 

I cannot doubt, therefore, that the mortgagor, after default, and 
after the mortgagee has taken possession, has such an estate in the 
land as can be sold upon execution. It is not necessarj* to decide 
whether, in such a case, the mortgagee has also such an estate in the 
land as can be sold upon execution, because, if he has, it does not 
follow that the mortgagor has not also such a right. The}' might each 
own an estate which could be sold. But I am of opinion that the 
mortgagee has no estate in the land which can be sold on execution. 
His interest is a mere chose in action, a debt secured by a pledge of 
real estate. His debt is not merged in the real estate by the |x>sses- 
sion. He has no interest in the real estate which he can sell, or which 
can be sold separate from the debt Such a sale would convey 
nothing. Whoever took the real estate from him would take it sub- 
ject to the same liabilit}* as he was under to account for the rents and 
profits to the mortgagor. It has been decided that a transfer of the 
mortgage without the debt is a mere nullity. Merritt v, Bartliolick, 
9upra, 

The fact that, at the time of the execution sale, the defendants were 
in possession, claiming the absolute title, can make no difference, as 
land held adversely to the true owner can be sold upon execution 
against him. Tuttle v. Jackson, 6 Wend. 213; Truax v. Thorn, 
2 Barb. 156. 

I am, therefore, of the opinion that the title of the defendant under 
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the execation sale was yalidi and ttutt the plaintiff had no right to 
redeem. 

The order of the General Term mast be affirmed, and Judgment 
absolato rendered against the plaintiflh, with costs.' 



EASTERN ELECTRIC CO. v. GREAT WESTERN CO. 
SupRKMB Court, Massachusetts, 1885. 

[164 Mau. S74.] 

Bill in Equity, under Pab. Sts. c 151, | 2, cl. 11, and St. 1884, 
c. 285, § 1, to reach and apply, in payment of a debt due from the 
Great Western Manufacturing Company to the ptainlTir,~~cerfarn of 
its bonds iiTtEe possession of the American Loan and Trust Company. 

Morton, J. The bonds in the possession of the Trust Company 
were the unissued obligations of the Manufacturing Company. The 
Trust Company had made no advances on them, and could not issue 
them except, as the bill stated, by the order of the Manufacturing 
Company. The nnissued notes or bonds of a party in his possession 
and control do not constitute a part of his property or assets. 
Richardson t^. Green, 138 U. S. 80, 47; Coddington v. Gilbert, 17 
N. Y. 489. See also Barnes v. Mobile & Northwestern Railroad, 
12 Hun, 126; Sickles v. Richardson, 23 Hun, 559; Cook, Stock & 
Stockholders (3d ed.), § 762; Jones, Corporate Bonds & Mortgages 
(2d ed.), § 181. And a party cannot be directly compelled to issue 
his notes or bonds for the purpose of borrowing money to pay his 
debts. 

The plaintiff further contends that there are valuable rights which 
the Manufacturing Company has against the Trust Company which 
can be reached and applied, and which are, first, the right to any 
surplus that may remain after the mortgage is paid; secondly, the 
right to a release in case the bonds are paid in full by the Manufac- 
turing Company ; and thirdly, a possible right to require the return 
of the bonds which are in the hands of the trustee. There has been 
no foreclosure or default of the mortgage, there is no present surplus 
in the hands of the mortgagee to which the Manufacturing Company 
is entitled, the bonds have not been paid in full by it, and non eaw 
Stat that they will be, and no demand has been made for a release, 
or for a return of the bonds in the possession of the Trust Company. 

We have been referred to no case in which it has been held that 
rights or demands so contingent and conjectural were property that 

^ The concorriDg opinion of Beynolds, C, and the dissentins opinion of Oiajr, C, 
an omitted. — Zd, 
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conld be reached and applied in payment of debts dne to a creditor. 
See Pettibone v. Toledo, Cincinnati, & St. Louis Railroad, 148 Mass. 
411; Amy v. Manning, 149 Mass. 487. 

Consideration of other questions raised and discussed in the briefs 
is rendered unnecessary by the result reached on the question whether 
the Manufacturing Company had any property in the possession of 
the Trust Company, and whether the alleged rights could be reached 
and applied in payment of the plaintiff's demand. 

Decree affirmed.^ 

B. IneidenUd Tests of Ownenhip. 

CHEATHAM v. JONES. 
SnPBSMS Court, North Carolina, 1878. 

[6S N. C. 153.] 

Pearson, C. J. The question presented by the case is this : Has 
a mortgagor in possession a right to a homestead, as against all oiher y t ^ 
creditors, save the creditors secured by the mortgage? 

We concur in the opinion of his Honor, that the homestead is exempt (^ fu ii v«-^ ^ "'^ ' ^ ^ 
from sale under execution, and that the mortgagor, although he holds , ' '^ i < 

subject to the mortgage debt, holds his homestead paramount to the * ^ '^' ate ^v^n . "v 
other creditors. a » .1 k . / t '^i ? • 

A mortgage is a mere encumbrance upon a man's land, giren as a ^j. j^^^ . -^^ i ^ \, 
security for the debts therein set out ; and if he can discharge the en- ^ * '* .^ , ^ 
otimbrance bj- the sale of the land outside of his homestead, or in any ' '' ' |^ ' 
other way, creditors who are not secured by the mortgage, have no 
ground upon which to deprive him of the homestead secured by the 
Constitution. 

We are of opinion that a debtor is entitled to a homestead in an 
** equity of redemption," subject to the mortgage debts, just as a 
purchaser in possession is entitled to a homestead, subject to the pay- 
ment of the purchase-money. 

No error. 

Pbb Curiam. Judgment affirmed, 

DOLLIVER V. ST. JOSEPH INSURANCE CO. >^,f^-.\ y ,- ' ^ 
SupREHK Court, Massachusetts, 1879. V/' . '..{ I < t > * 

[ISS Ma$$. 351.] ^ 

Souls, J. The plaintiffs are the assignees in bankruptcy of 
Abraham Day, who, being the owner in fee of the buildings de- 
scribed in his policy, subject to certain mortgages and to a lease^ 

1 Cimpart: Warner v. Fourth Bk., 115 N. T. 251. — Ed<<; 
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niDning for about three and one half years, obtained the policy sued 
on; audf the buildings having been destroyed by fire, bring this 
action to recover the amount for which they were insured. The 
plaintiffs were appointed assignees after the loss. The defendant 
contended, and the chief Justice at the trial ruled, that the action 
could not be maintained, because no mention is made in the policy 
of the encumbrances on the title to the property destroyed. This 
ruling was based on the following provision of the policy: ^^ 4. If 
the interest of the assured in the property be any other than the 
entire, unconditional, and sole ownerhip of the property, for the 
use and benefit of the assured, or if the building insured stands on 
leased ground, it must be so represented to the company, and so 
expressed in the written part of this policy, otherwise the policy 
shall be void/' This provision is in the body of the policy, and is 
inserted for the benefit of the insurer. It is to be construed strictly 
against it, and liberally in behalf of the assured. If, therefore, its 
terms can be satisfied by a construction which will save the policy, 
and at the same time accord with the established rules of law, such 
construction must be adopted. 

It has long been settled in this Commonwealth that, as to all the 
world except the mortgagee, a mortgagor is the owner of the mort- 
gaged lands, at least till the mortgagee has entered for possession. 
Wiliington v. Gale, 7 Mass. 138; Waltham Bank v. Waltham, 10 
Met. 834 ; White v. Whitney, 8 Met 81 ; Ewer v. Hobbs, 5 Met 1 ; 
Henry's case, 4 Cush. 257; Howard t^. Robinson, 5 Cush. 119; Buffum 
V. Bowditeh Ins. Co., 10 Cush. 540; Farnsworth v. Boston, 126 Mass. 1. 
This being the law, and the mortgagees not being in possession of 
the premises, the plaintiff's assignor might well be described in a 
policy of insurance as the owner of the property insured ; and, inas- 
much as his estate was in fee simple, not an estate for life, and not 
a base, qualified or conditional fee, it might well be described as the 
entire and unconditional ownership; and, as he had no joint tenant 
nor tenant in common, his estate was well described as the sole own- 
ership. As between him and the defendant, the mortgages and the 
lease were mere encumbrances on his title, not affecting its character 
as entire, and not changing it from an absolute to a conditional estate 
or ownership. Even as between him and the mortgagees, the mort- 
gagees' estate was the conditional one, determinable by satisfaction 
of the condition set out in the mortgage deed. There was no joint 
tenancy nor tenancy in common of the mortgagor and the mort- 
gagees. All the characteristics of such tenancies are lacking in their 
relations to the property. 

The lease for years created only a chattel interest in the premises, 
not affecting the ownership of the fee. It was merely an encumbrance. 
It has been held by the Supreme Court of the United States, in a 
recent case, that an outotanding lease did not invalidate a policy in 
which the ownership of the assured was described as entire, uncondi* 
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tional, and sole. losurance Co. v. Hayen, 95 U. S. 242. And we do 
not understand that the ruling in the case at bar was supposed to rest 
on the existence of the lease. 

The policy sued on provides, in the condition numbered 1, that 
** if the property be sold or transferred, or upon the passing or entry 
of a decree of foreclosure, or on a sale under a deed of trust, or if 
the property be assigned under any bankrupt or insolvent law, or any 
change takes place in title or possession, ... or if the interest of 
the assured, whether as owner, trustee, consignee, factor, agent, 
mortgagee, lessee, or otherwise, be not truly stated in the policy, 
the policy is void." It is evident from the first branch of this con- 
dition, that the parties did not intend that the placing of a mortgage 
on the insured property should be regarded as a change* of title, or 
have any effect on the rights of the parties to the contract of insur- 
ance, but that the entry of a decree for foreclosure should avoid the 
policy, although such decree would not destroy the insurable interest 
of the mortgagor. The language of the second branch of the condi- 
tion excludes the idea that a mortgagee or a lessee is to be regarded 
as in any sense an ^^ owner" of the property, and the whole condition 
numbered 1 aids in arriving at the construction of the condition num* 
bered 4, on which the defendant relies. Jackson v. Massachusetts 
Ins. Co., 23 Pick. 418. The plaintiffs' assignor owned the fee. There 
was no adverse interest in the property, except that of the mortgagees 
and the lessee. The policy, in its terms, indicates that mortgaging 
the property is not intended to affect the policy, though a decree for 
foreclosing a mortgage shall avoid it. Furthermore the policy dis- 
criminates between owners and the holders of encumbrances, and 
nowhere contains any language which indicates that mortgagees or 
lessees are to be regarded, for any purposes of the policy, as owners 
of the property. 

It is to be borne in mind, further, that the terms of the condition 
relied on by the defendant are not those which would naturally direct 
the attention of the insured to the question whether or not his estate 
is encumbered. If the defendant intended that the validity of the 
policy should be affected by the failure to mention existing encum- 
brances, that intention could easily have been made clear by insert- 
ing the word '^ unencumbered," or other phrase equivalent thereto, in 
the fourth condition of the policy, after the word *^ sole." It has 
already been held by this court that a requirement of the policy that 
the proof of loss should state the *' whole value and ownership of the 
property insured," did not require any statement as to encumbrances, 
the property being under mortgage. Taylor v. ^tna Ins. Co., 120 
Mass. 254. In Tennessee it has been held that the assured, who 
had bought the property and given the seller a lien for part of the 
purchase-money, was the unconditional and sole owner of it. Man- 
hattan Ins. Co. V. Barker, 7 Heisk. 508. 

This case does not require us to consider whether a subsequent 
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mortgage should be regarded as *^ a change of title ** which would 
avoid a policy containing nothing to explain the sense in which those 
words were used. See Edmands v. Mutual Safety Ins. Co., 1 Allen, 
811; Shepherd v. Union Ins. Co., 88 N. H. 282; Commercial Ins. 
Co. V. Spankneble, 52 111. 58; Hartford Ins. Co., v. Walsh, 54 
HI. 164. 

On consideration, we are all of opinion that, on the peculiar 
language of the policy sued on, the ruling that the interest of the 
assured was not sufficiently expressed in the policy, and that the 
policy was therefore void, was erroneous. The case must therefore 

Stand for trioL 



8TANCLIPT V. NORTON. i 
SupRBXK Court, Kansas, 1878. 
[n Kam. SIS.] 

AcnoN to foreclose a mortgage. 

Brewer, J. Two questions were raised by counsel for plaintiff in 
error in their brief. The first grows out of these facts : The action is 
one for the foreclosure of a mortgage. The mortgagor failing to pay 
the taxes, the mortgagee paid them. The amount so paid was in- 
cluded in the Judgment, and for it, as well as the principal debt, the 
premises were ordered sold. Was this error? The mortgage cotilains 
no other stipulation in reference to this matter than that upon a failure 
to paj' the taxes when due, the entire mortgage debt should become due 
and the mortgagee at once entitled to recover. But the law in force at 
the date of the execution of this mortgage, and continuously up to the 
present time, authorized the mortgagee upon the failure of the mort- 
gagor to pay the taxes, to pay them himself and have the amount in- 
cluded in any Judgment rendered on the mortgage, and declared that 
liie taxes so paid should be a lien upon the land. Gen. Stat., p. 1062, 
ch. 107, § 185. This mortgage contract was made with reference to 
the law then in force, and it was unnecessary to express it in a right 
which attached to all mortgages. It was by statute a condition of the 
contract as fully as though written in the body of the instrument. 
Probably too the mortgagee would have the right without the statute to 
pa}' the taxes and include them in the Judgment, so as to keep his se- 
curity perfect There was therefore no error in this ruling of the 
court 

The other question arises on a demurrer to the defence stated in the 
answer. The time for which the note and mortage were given had 
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not expired when this action was brought The onlj- defaalt alleged in 
the petition was a failure to pay the taxes when duc^ a sale for non- 
payment, and a redemption therefrom by the mortgagee. Plaintiff 
claimed Judgment and foreclosure for the full amount of the notes and 
the taxes. In their fourth defence the defendants alleged that since 
the filing of the petition herein, they had tendered to plaintiff the full 
amount of the taxes and penalty, and all costs accrued in the action, 
which tender was refused, and further that they now repeated the 
tender and brought the mone}* into court To this defence a demurrer 
was interposed and sustained. Was this error? We think not Hy 
the express terms of the contract the entire amount of the debt was to 
become due upon a failure of the mortgagor to pay the taxes. There 
is nothing to vitiate such a contract It is not prohibited b}* statute, 
nor against public policy. Nor is it a hard contract, one which it 
would be unconscionable to enforce. The lender of monej' may well 
insist that the security be kept intact or the loan mature. This is but 
parallel to the case of a stipulation that upon a failure to pay interest 
promptly the princi|>al shall become due. Such stipulations have 
almost invariably been sustained. In one late case the opinion con- 
tains this language : *^ The entire amount cannot be altered by any 
construction which may be given to the contract The time of payment 
only is contingent. The parties to the original contract have unques- 
tionably a right to agree that if the interest upon the money is not paid 
punctually the principal shall become due. So the}* might make any 
other event the criterion of the time when the principal was to be paid." 
The case cited by counsel for plaintiff in error, 16 III. 400, has no 
application here. Whether the facts alleged in the second and third 
defences of the answer be true, we do not know. They are denied by 
the replj', and the record is silent as to the testimony. They must 
therefore be left entirely out of our consideration, and the case stands 
as the ordinary foreclosure of a mortgage with the default in the pay- 
ment of taxes as the condition broken. 
The Judgment of the district court will be affirmed. 

AU the Jiutices concurring. 



KEZEB V. CLIFFORD. 

Supreme Court, New Hampshire, 1879. 

[69 N, H. 208.] 

Writ or Ertrt, to foreclose a mortgage upon a tract of land in 
Wentworth. Th& d|efendant mortgaged the premises to the plaintiff 
by his deed dated September 26, 1870, containing the usual covenants 
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of wa rranty against all persons claiming under the defendant, to 
secure a note of the same date for $1,500 payable on demand, with 
interest Plea, the general issue, with a brief statement that the 
mortgaged premises were legally assessed to the defendant in the 
year 1874, by the assessors of Wentworth ; that the defendant n^- 
lected and refhsed to pay thetaxes; that because of the non-pay- 
ment of the taxes' the premises were duly advertised and sold ^ay 
^0, 1875, to one John A. Davis ; that the premises, not having been 
feaieEa ed'Trom Ihe sa le, were"conve3^ed by the collector to Davis, 
May 2~2, 1876; that the defendant, February 12, 1875, filed his 
petition in the district court of the United States for the district 
of New Hampshire, and was adjudged bankrupt, and March 5, 1878, 
received a dis ch arge from all his debts and claims provable in bank- 
ruptcy ; that afterwardsj to wit, September 12, 1878, he purchased 
of Davis his interest in the mortgaged premises, and on the same 
d ay receiv ed from him a quitclaim deed of the same ; and IhSt'lhe 
defendant is in possession claiming title under bis deed fro m Davis » 
The plainUtr moved to reject"£he~T>rier statement, wluch was granted, 
and the defendant excepted. Trial by the court, and verdict for the 
' plaintiff. 

Clark, J. The brief statement disclosed no defence, and was prop- 
erly rejected. Pallet v. Sargent, 86 N. H. 496. Upon the facts 
proved, the defendant cannot set up the tax title to defeat the plain- 
tiff's mortgage. The relation of mortgagor and mortgagee is such 
that a mortgagor in possession cannot acquire,' as against the mort- 
gagee, an indefeasible tax title of the mortgaged property. Cooley, 
Taxation, 845 ; Jones on Mort § 680. The mortgage contained the 
usual coven ants of warranty, and any tax title subsequently acquired 
^J thejioort^^qr, enured to the mortgagee. Gardiner v, (jerrisl^d 
Me. 46 ; Fuller v. Hodgdon, 25 Me. 243. The mortgage debt was not 
paid, nor was the mortgage discharged by the discharge of the defend- 
ant in bankruptoy. ~ Although he was thereby relieved from personal 
liability for the debt, and for damages for breach of his contracts gen- 
erally, which could have been proved against his estate in bankruptcy, 
hT wa8~not freed from the estoppel of the mortgage covenants. Cov- 
enants are contracts, but they operate by way of eetoppel as well as by 
way of contract ; and the discharge of the bankrupt from personal 
liability for dami^es for breach of the contract does not release him 
from the estoppel which does not depend upon personal liability for 
damages. The.debt is regarded as subsisting, so far as it is necessary 
to uphold the mortgage. The defendant cannot redeem the premises 
without paying the full amount of the mortgage debt^ notwithstanding 
fiis clischarge. Jones" on Mort § 1078. He is liable for any breach 
of the covenants in the mortgage arising subsequent to his discharge. 
Bennett t;. Bartlett, 6 Cush. 225; French v. Morse, 2 Oray, 111 ; Reed 
t^. Pierce, 36 Me. 455. And the tax title acquired by him passed to 
the plaintiff by way of estoppel, by force of the warranty, as if the dis- 
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charge ia bankniptcj had not been granted Chamberlain v. Meeder, 
16 N. H. 881 ; Bump on Bankraptcy» 8th ed., 743 ; Bush v. Person, 
18 How. 82. Judgment on t/ie verdict. 

Smith, J.j did not sit : the others concurred* 



/. 



G. Adndnutraiion of Estalet^ 

COPE V. COPE. 
Chakckbt, 1707. 



[2 Saikeld, 449.] 

If a man mortgage lands, and covenants to pay the money, aqd dies, X yiJj^o,'^ A'*. *: 
the personal estate of the mortgagor shall, in favor of the heir, be { . ^ - a , 
applied to exonerate the mortgage. So it is, though there was no cove- * ' ' ^ 

• ivAa"^ VOirtfe'lx'****^ ^^ t^® mortgagor had the money ; because it was his debt, and he • * ^ • A^^vrt v 
^ \^ - b is bound to make it good though the land be a defective securitj' ; but y^au ^iniu ^- i •• 

^ Jiik^T^^ vvit>if grandfather mortgages and covenants to paj', and the lands descend a f ■ 

^ IOju^UjukV^ ^^^ ^^^ ^^^ ^ ^^° ^^^' having a personal estate and a son, the ^H ^'* ' 

... son's personal estate shall not go in aid of this mortgage. * •^'""* * ' 
^ ^ fc^AP'^'/gages his land to B., and after sells it to C. for £1,000, whi 



A. mort- 
which includes 



>t 



I ** ^6*1 ^^^ mortgage money ; G. tlie purchaser shall pay the mortgage, for he^ ' 
,.«."> '"^^^ I has made it a debt in himself. But it is to be understood that this / >,.t 
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^/tfcc VtcJuuJux exoneration is not to be allow ed, unless there be perso nal assets suffi- i 

'^ Vi k ?S^ %_'Vi ^®°* ^ P*y *^^ legacies ; for the mortgage shall be paid out of the land ^"' '^' 
V if there be not personal assets to pay the legacies ; _and if by such_pay- */^ ^w 
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, . . ment assets fall short, the legatees maj' make such mortgagee refund. 
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THORNBOPtOUGH r. BAKER. 
Chancrbt, 1675. 

[9 Swanst, 63S.] 

Lawrence Clifton, in consideration of £500 conveyed to James 
Baker in fee ; James, by a separate indenture, executed at the same time, 
agreed that if Lawrence paid £30 half-yearl}' during bis life, and if 
the heirs of Lawrence after his death pay unto James Baker, his heirs, 
executors, administrators, or assigns, within six months after the death 
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of Lawrence, the full 8um of £500, with the interest due sinoe the pay- 
ment of the last £15, then the conveyance to be void. Lawrence died, 
and the plaintiflTs wife is daughter and heir. James Baker died in 
1659, and by his death the forfeited premises descended to John Baker, 
an infant, his son and heir, who was defendant, by Sir John King, his 
guardian, together with his mother Sarah, the administratrix of James, 
sinoe married to Nichols. 

The plaintiff's suit was to have the redemption : the defendants, by 
answer, submitted to a redemption, and the administratrix confessed 
that James left assets to pay his debts, besides the £500 and interest; 
and the question before the Master of the Bolls was, whether the heir 
or administratrix should have this money? Wherein because the 
precedents were various, and this was like to be a leading case for 
the future, the Master of the Bolls would deliver no opinion, but left the 
cause to be set down before me to receive my determination upon it. 

I decreed the money to the administratrix for these reasons : 

First, where the condition of the fee-simple mortgage mentions 
neither heirs nor executors, there the money ought to be paid to the 
executors ; for so is Littleton's text, and Goodal's case ; and the reason 
is, because the money came first out of the personal estate, and so 
naturally returns thither again. 

Secondly, when both are mentioned, but disjunctively, there if the 
mortgagee pay the monej' precisely at the day, he may elect to pay it 
to the heir or executor as he pleases. 

Thirdlv, where the precise day is past, and the mortgage forfeited, 
there aU election is gone in law ; for in law there is no redemption. 

Fourthl}', though equity do still give the mortgagee a power of re- 
demption, yet equity will not revive the power of election which was 
once gone, because of the inconvenience ; for if it should be revived to 
the mortgagor, he would delay payment as he pleased, and at last force 
a composition, and play the money into the hand which would use him 
best; and if the court should exercise that power, and take upon them 
to elect to whom they would give the money, it might be too arbitrary. 

Fifthly, there ought so to be some certain rule ; and the best rule is 
to come as near the rule and reason of the common law as may be : 
now the law always gives the money to the executor or administrator 
if no person be named ; and when the election to pay either heir or 
executor is forfeited, it is all one in law as if neither heir nor executor 
had been named. 

Sixthly, to inquire whether the executor or administrator have assets 
or not assets, is not the measure of justice in this case ; it is a proper 
inquiry when the court will exercise an arbitrary disposition of the 
money, but otherwise it is not reasonable to hinder the mortgage money 
from returning to the personal estate, whence it came, only because the 
executor is thought to have enough already ; for in natural justice and 
equity the principal right of the mortgagee is to the money, and his right 
to the land is only as a security for the money ; wherefore when this 
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Becority descends to the heir of the mortgagee, charged with an eqaity 
of redemption, as soon as the moi*tgagor pays the money, the land 
belongs to him, and only the money to the miortgagee, which is merely 
personal, and so acomes to the executor or administrator. 

Seventhly, although when the mortgagor covenants with the mort- 
gagee, the case of the mortgagee's executors and administrators be so 
much the stronger for that personal covenant, yet without such a cove- 
nant the case is strong enough ; and if the right of the money should 
depend upon these or the like circumstances, it might prove casus pro 
amieOy which were not convenient. 

Eighthly, it is not inconvenient nor absurd, that the heir who loses 
the land should also lose the money which comes in lieu of the land ; 
for, as hath been said, the land is no more in equity but a security; and 
upon this ground it is that in London, mortgages in fee simple are 
always reckoned as part of the personal estate, and divided, according 
to custom. 



HOFFS APPEAL. 

SuPBKMs CouBT, Pbnnstlvakia, 1865. 

[24 Pa. SL 800.] 

The opinion of the court was delivered by 

WooDWABD, J. Two other questions arising upon the will of John 
Hoff are presented by this appeal, quite unlike those which have just 
been ruled in the opinion in Newell's Appeal 

The testator devised to his wife, the appellant, for life, the bouse in 
which he dwelt on Chestnut Street, together with the policy of insur- 
ance and furniture. When he purchased the house in 1847, there was 
a mortgage resting on it for $8,400, made by a former owner, and his 
will is silent in regard to the payment of the mortgage. The executors 
paid it off out of the personalty, and took an assignment ; but the cred* 
itor and the Court of Common Pleas refused to allow them a credit for 
it on the ground that the widow took the estate cum onere^ and that 
she must pay the mortgage. She appeals, and the question is whether 
the mortgage is chargeable on her estate or on the personalty. 

The will contains, in the introductory clause, the usual direction as 
to payment of debts, a phrase which in England is necessary to chaise 
debts on the realty, but wholly unnecessary here, where lands as well 
as personal estate are bound for every decedent's debts. Still the 
words ^^ after the payment of my lawfhl debts,'' cannot be treated as 
meaning nothing ; and if they are to have any significance, it must be 
that the executors should pay the debts before distribution be made of 
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the estate in pnrenance of the will. A debt secared by a mortgage 
of the testator's own making, is no less a debt within the meaning of 
the introdaetorj phraseolc^ of wills than a promissory note ; and ex- 
ecutors are as mnch bound to pay the one as the other. The reason 
assigned in the English cases for throwing snch a mortgage upon the 
personalty, is that the personal estate has been benefited by the making 
of the mortgage ; a reason for which we stand in no need, though it is 
as applicable here as there. As to the mortgagee, the mortgage is a 
specific lien, and he cannot be restrained from resorting to the land 
pledged; and as between him and other creditors, be will often be 
compelled to do so in relief of other Ainds ; but as between the mort- 
gagor and his representatives, his mortgage is evidence of indebted- 
ness ; and where there is nothing in the will to control their action, it 
i.s their plain duty to pay it. And to excuse them there must be a clear 
declaration of intention that the devisee of the mortgaged premises is 
to take them cum anere. Thus it is settled, says Powell, on the au« 
tbority of a great number of cases (see his work on Devises, vol. xi. 
p. 671), that a devise of mortgaged lands, subject to the mortgage 
thereon, does not throw the charge on the estate so as to exempt the 
funds which by law are antecedently liable, as the testator is considered 
to use the terms merely as descriptive of the encumbered situation of 
the property, and not for the purpose of subjecting his devisee to the 
burden. 

But how is it where the estate comes to the devisor encumbered bv a 
mortgage made by a former owner? If it come by descent or devise, 
and the testator has done no act to make the debt his own, his devisee 
will take the estate cum onere, and the executors are not chaigcable 
with the mortgage ; and the rule is the same even where the testator 
has purchased the estate, if he have had no connection, or contract, or 
communication with the mortgagee, and have done no act to show an 
intention to transfer the debt from the estate to himself. What deal- 
ings will have the effect to make the mortgage his own debt, have been 
debated in a great variety of cases, several of which counsel have cited 
in their paper-books. It seems that paying the mortgagee a higher rate 
of interest, and indemnifying the vendor against the mortgage, both 
which occurred in this case, are not snch acts on the part of the pur- 
chaser as make him personally liable for the mortgage debt Shafbo v. 
Shafto, 2 Cox's P. W. 664 ; Woods v. Huntingford, 8 Yes. 128. 

The court below ruled the question on this ground. The learned 
judge said, it must appear that he (the testator) has done some act by 
which he has made himself directly liable to the owner of the encum* 
brance ; and then he ruled that the evidence submitted to the auditor 
was insufficient to shift the obligation fW>m the real to the personal 
fbnd. We agree that some act must be shown, indicative of an inten- 
tion to take the mortgage upon himself, and tiie court were, perhaps, 
right in setting aside the evidence of payment of an increased rate of 
interest, and certainly right in disr^ajding the declarations of the 
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testator, made to persons having no interest in the subject ; but they 
overlooked one important and decisive fact, which was in Ml proof 
before the auditor, to wit, that Hoff pnrchased not merely tbe eq[uitj of 
redemption in this hous e and lot^ but the entire interest, and that the 
mortgage f ormed part of the ^rioe of the estate. The proof was that he 
bo ught of William R eynolds and wife for $13,900 ; that he paid $5,500, 
which, with this mortgi^e of Elmes to Harvey for $8,400, was *^ in full 
the consuTenitioin&flB^e" premises.'^ The receipt of Re^'nolds^ indorsed 
OBrhis~Jeed to Hoff, stipulates, moreover, that the said mortgage and 
the interestdue, and to grow due, thereon are^ to Ibe^aiJ'Byt^ 
John Hoff. 

Now, it is immaterial whether this amounted to a covenant on the 
part of Hoff to pay the mortgage, though, according to the doctrine of 
Campbell v. jShrum, 8 Watts, 60, and the cases there cited, it might be 
easy to say it did, but surely there can be no doubt he would be liable 
to an action for money had and received, at the suit of the mortgagee. 
As was said in the case of the Earl of Belvidere v, Bochfort, cited in 
2 Powell on Devises, 679, the plain intent of the deed was to put the 
purchaser in the place of the vendor, and that he might not be longer 
l iable to the mortgagee, a suflScient part of the purchase-money was 
left in the purchaser's hands for satisfaction of the mortgage, the pur- 
chaser thereby taking upon himself the vendor's bond and covenant 
for payment of the mortgage, as fully as if he himself bad covenanted 
to pa}' it off, and either the vendor or mortgagee might, upon hat 
contract, have compelled him to pay it off. The decree in that case was 
confirmed by the House of Lords, and though some doubt has been 
thrown upon it by Lord Thurlow, in Tweedle v, Tweedle, 2 B. C. C. 
107, and by Lord Alvanley, in Woods i>. Huntingford ; still, its good 
sense is its sufficient vindication, and commends it to our acceptance* 
Nor is the doctrine of that case destitute of support from authorities 
of high respeetabOitj, as may be seen by consulting Billinghurst v. 
Walker, 2 B. C. C. 608 ; Cope v. Cope, 2 Salk. 449, 2 Ch. Ca. 5 ; 
Pochley v. Pochley, 1 Yem. 86 ; King v. King, 8 P. W. 860 ; Galton 
V. Hancock, 2 Atk. 486 ; Robinson v. Gee, 1 Yes. 251 ; Phillips v. 
Phillips, 2 Bro. C. 278; Johnson v. Milkrop, 2 Yem. 112; Balsh 
9. Hyam, 8 P. W. 455. 

If then Hoff, in his purohase of Reynolds, made himself liable to the 
mortgagee in any form of action, how can we hesitate to call the mort* 
gage his debt? It is of no consequence that the mortgagee was not a 
party to the dealings between Hoff and Reynolds, for it is a rudimental 
j^rinciple, that a party may sue on a promise made on sufficient con- 
sideration for his use and benefit, though it be made to another and 
not to himself. It is equally unimportant that the mortgagee's rem- 
edies against the land remained unimpaired. The question before us 
does n ot touch the specific lien of the mortgage, but the personal lia^ 
bi lity of the purohaser. He made himself liable to his vendor and to 
tbe mortgagee, and he retained purchase-money enough in his hands 
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to iodcmnif J himself. That money belonged to the mortgagee, and I 
bold he might have recovered it in assumpsit if not in covenant; bat» 
not being paid in the lifetime of Hoff, his personal estate had the bene- 
fit of it, and it went into the hands of his executors for the payment, 
first of all, of his ^^ lawfhl debts." He had no debt more lawful than 
this mortgage, and there is great precision in the equitable principle 
which devotes that money in the execntor^s hands to Uie satisfaction of 
this debt. 

But that principle is applicable only when there is no controlling tes- 
tamentary intention expressed. If it were deducible fh>m the whole 
will, tiiat the testator meant his widow shonld pay the mortgage out of 
her life estate, we shonld l^ obliged to say so — for the will is the law 
of his estate. Bnt no such intention is manifest 

It is clear, however, be3'ond all donbt, that he meant the bulk of 
his pprsonal estate shonld go to legatees in the form of pecuniary 
logncfeR ; and it seems to be settled that the devisee of a mortgaged 
estate is not entitled to be exonerated out of personal estate specifically 
l)cqneathGd. O'Neal v. Mead, 1 P. W. 693. And the same rule, it 
has been decided, extends to pecuniar}^ legacies. Luticins v, Lee, Cases 
in Time of Talbot, 8 ; Hamilton v. Merely, 2 Yes. Jr. 65. In Riiston 
V. Rnston, 2 D. 243, s. c. 2 T. 54, we have a discussion of many of 
the principles I have adverted to ; and, under a devise of mortgi^ed 
promises, it was held that the personal estate of the testator shall not 
go in ease of the mortgaged premises, so far as to defeat specific or 
ascertained pecuniar}' legacies, or any part thereof; — cUiter of the 
legacies of the residuum. 

On this ground the decree of the court can be sustained so far as 
the ascertained legacies under. the will are concerned, but not as to the 
residuum, and the auditor's report shows that there will be a residuum, 
thongli not of snfldcient amount to pay off the mortgage. Whatever 
there is must be applied to the mortgage in ease of tlie widow's life 
estate. The auditor distributed this under the 13th clause of the will ; 
but so much of the decree as sustains this distribution must be reversed. 
If that clause be regarded as a bequest of additional legacies, it is so 
general and indefinite in terms as not to exempt the portion of the 
estate to which it applies from contribution to the mortgage. 

The only remaining question on this appeal relates to the bequest 
to the widow of the ** interest on $15,000 of such stock as I may pos- 
sess." We do not regard this as a specific legacy of that much of the 
testator's stock ; but in allowing her, as the auditor did, the full in- 
terest on $15,000 of the testator's Pennsylvania six per cents at par 
value, we believe he came as near to the mind of the testator as was 
possible. If it be objected that it is liable to taxation, the widow must 
bear it We see nothing in the will that would compel anybody else to 
pay her taxes. 
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PLIMPTON V. FULLER. 
Supreme Judiciax Court, Massachosbtts, 1865. 

[11 AlUm, 139.] 

Bill m squttt in the nature of a bill of interpleader, b}' the execa- 
tors of the will of Francis W. Fuller, setting forth a copy of the tes- 
tator's will, which contained the following devise : 

*^ I give, bequeath and devise to my father, Warren Fuller, and to 
my mother, £liza B. Fuller, their heirs and assigns, all the right, title, 
and interest which I own in the homestead now occupied bj my said 
father, Warren Fuller, excepting that my aunts, Eliza Fuller and 
Hannah Fuller, are to have free and undisturbed possession of the 
old house, with all the privileges they have heretofore had, except that 
of cutting off wood." 

The will also contained various devises and legacies of money, and 
gave the residue of the personal estate to his wife, ^' after the payment 
of all my just debts, legacies and charges against my estate." The 
bill further set forth that the land described in the devise above quoted 
was subject to a mortgage by the testator to secure his promissory note 
for $1,666.67, with interest payable semi-annually; that the testator 
paid the interest on this debt as it became due, up to the time of his 
death, in January, 1864; that since his death no interest had been 
paid ; that the legacies of money amounted to $4,300, and the assets, 
exclusive of specific devises and bequests, to about $5,541; and pray- 
ing that the several defendants, who were the widow and legatees of 
the testator, might be decreed to interplead, and that it might be de- 
teimined by whom the moiigage debt should be paid. These facts 
were all admitted by the several parties who appeared as defendants. 

Grat, J. The general rule of law, in the absence of any expressed 
intent, is that debts contracted by the testator, although secured by 
mortgage, are to be paid out of bis personal property to the exonera- 
tion of his real estate. Seaver v, Lewis, 14 Mass. 83 ; Hewes v. Dehon, 
3 Gray, 205. In this case, the expressed intent accords with the gen- 
eral rule. The gift of the personal property to the widow is in terms 
postponed to the paj-ment of all debts, legacies, and charges against 
the estate. In the devise of the homestead to the father, the use of the 
words restricting it to the testator's right, title and interest is accounted 
for by the outstanding right of dower in his mother, if not by a life 
estate in his aunts. The direction to sell other real estate has no ten- 
dency to charge this. The manifest intention of the testator was to 
devise to his father the homestead which had once been his, subject 
only to his wife's right of dower, and to the possession for life of the 
testator's maiden aunts. The personal property is therefore to be 
applied to the discharge of the mortgage. Decree accordingly. 
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D. Qttesrioiw of Dower, 



NASH r. PEESTON. 
Kuia'8 BsircH« 1631. 

[S Cfv. Com. 190.] 
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A BILL m Chancbrt was referred to JoniBj Jastfce, and mjsefi;; to 
consider whether one should be reliered against dower demanded, 4bc. 

The case appeared to be, that tL 8. being seised in fee, bj inden- 
ture enroDed, bargains and sells to the hnsband for one hundred and 
twenty pounds, in consideration that he shall re-demise it to him and 
his wife for their lives, rendering a peppercorn ; and with a condition, 
that if he paid the hundred and twenty pounds at the end of twenty 
years, the bargain and sale sliall be void. He re-demiseth it accord- 
ingly, and dies: his wife brings dower. 

The question was, whether the plaintiff shall be relieved against this 
title of dower? 

We conceived it to be against equity, and the agreement of the 
husband at the time of the purchase, that she should haye it against 
the lessees ; for it was intended that they should have it re-demised 
immediately to them, as soon as they parted with it; and it is but in 
nature of a mortgage ; and upon a mortgage, if land be redeemed,' 
the wife df the mortgagee shall not have dower. And if a husband 
take a fine sur cognisance de droit come ceOj and render arrear, 
although it was once the husband's, yet his wife shall not have dower ; 
for it is in him and out of him qtioH uno flata^ and by one and the 
same act. Yet in this case we conceived, that by the law she is to 
have dower: for, by the bargain and sale, the land is vested in the 
husband, and thereby his wife entitled to have dower ; and when he 
re-demises it upon the former agreement, yet the lessees are to receive 
it subject to this title of dower ; and it was his folly that he did not 
conjoin another with the bargainee, as is the ancient course in mort- 
gages. And when she is dowable by act or rule in law, a court of 
equity shall not bar her to claim her dower ; for it is against the rule 
of law, viz., ^* where no fraud or covin is, a court of equity will not 
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reUeve.'' And upon oonferenoe with other the Jostioes at Seijeanta-Inn 
upon this qaestion, who were of the same jadg^enty we certified our 
opinion to the court of chancery, that the wife of the bargainee was 
to have dower, and that a court of equity ought not to predude her 
thereof. 



MILLEB V. THE FARMERS' BANK. 

SUPBSMB COUBT, SoUTH CaBOUNA, 1807. 

[49 S. C, 427.] 

AonoN by Fannie E. Milier against the Farmers' Bank of Edgefield 
in the Probate Court for dower. Judgment for plaintifEl Defendant 
appeals. 

Mb. JusncE Gabt (after stating the facts) : 

The 4th and 5th exceptions will be considered together, and are as 
follows : ^^ 4th. Because his Honor, the Circuit Judge, erred in hold- 
ing as applicable to this case, ' that where there is a foreclosure and 
sale of mortgaged premises upon a mortgage valid against the wife, 
the result is to devest her of all claim upon the land, and compel her 
to look to the surplus proceeds of the sale, if any remain, after satis- 
fying the mortgage debt ; and if there is no surplus proceeds of sale, 
after ^tisfying the mortgage debt, the widow's dower is gone.' 5th. 
Because his Honor, the Circuit Judge, erred in holding as erroneous 
the judgment of the probate Judge that the renunciation of dower by 
the plaintiff on the D. £• Lanham or third mortgage, was for the bene- 
fit of that mortgage alone, and only postponed the satisfaction of that 
mortgage.** 

From the decisions rendered b}* the court of last resort in this State, 
the following principles are deduced : Ist. If, at the time of coverture, 
there are encumbrances on the land, and there is a judicial sale of the 
land during coverture to satisfy such encumbrances, the wife is regarded 
as'in privity of the estate with her husband, and whatever rights she 
may have are transferred to the surplus proceeds of sale after payment 
of the encumbrances ; but she has no right to have dower set off to 
Her in the land thus sold. 

2d. If, at the time of, or during coverture, the title of the husband 
is complete and unencumbered, and he afterwards mortgages the land, 
the wife is not a privy in estate with her husband, and her right to 
claim dower in the land is paramount to that of the mortgagee. In 
such case her rights are not transferred to the surplus proceeds of sale 
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if the mortgage li foredoeed daring the Ufetiiiie of her husband, but, 
after his death, she can hatre dower assigned her in the land itself. 

8d. If the title of the hosband is complete, and, doring oovertare, 
he executes a mortgage on the land upon which the wife renounces her 
dower, and the mortgage is foreclosed daring coyertore, she, by her 
own act, did that which as effectually deprires her of the right to claim 
dower in the land, as if the mortgage had been executed for the pur- 
chase-money of the land, or had been a subsisting lien at the Ume of 
marriage. In all these cases the rights of the purchaser are para- 
mount to the wife's claim of dower. When the wife renounces dower 
in the land she, by her own act, places herself in privity of estate with 
her husband. 

4th. In cases where the rights of the wife are in privity with those 
of her husband in the land, and the land is sold under a Judgment of 
foreclosure during coverture, the wife is not a necessary party to fore- 
closure proceedings, and after the death of her husband, has no right 
to claim dower in the land. 

5th. When a wife renounces dower on one mortgage, and there are 
other^ mortgages, as in this case, under all of whic h the land is sold 
during coverture, the wife, after tlie death oF lier^usband, Is not 
entitled to relief against the purchaser of the land on the ground Wa£ 
tixe renunciation of dower was for the benefit alone of that mortgage 
upon which the dower was renounced, and only postponed the satis- 
faction of that mortgage. The purchaser must be regarded" as suTy 
ceeding to all rights of the parties to the action and of the wife, who 
cannot dispute his title. This court is fully satisfied, by the reason-' 
ing of the Circuit Judge and the authorities cited in his decree, that 
the land was sold under all the mortgages aforesaid. The 4th and 5th 
exceptions are also overruled. 

The 8th exception is too general for consideration. 

It is the judgment of this courts that the Judgment of the Curcuit 
Court be aflSrmed. 
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SIMONTON V. GRAY. 
8uPBXMB Court, Maine, 1852. 

[34 3Ie, 50 ] 

Bill in Equitt to redeem real estate mortgaged. 

The plaintiff is the widow of John Simonton, who died in 1851, 
and who, in 1844, mortgaged the land, by a deed in which the plain- 
tiff relinquished her right of dower. In 1847 the land was sold 
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for taxes to one Lord, who afterwuds conveyed his title to the 
mortgagee. 

fhrongh several conveyances, the defendant became the assignee 
under the mortgagee and also the assignee under the mortgagor. 
~Th JuTy/ 1849, the original mortgagee took measures to foreclose 
by publishing in a newspaper and recording the same as the statute 
prescribes. The plaintiff, within the three years, and before the 
filing of this bill, demanded of the defendant an account, dbc, which 
he neglected to render. 

Note. If the widow is entitled to redeem, the parties requested 
the court to give instructions, as to the principles which should 
govern the master in deciding what amount in gross, or what 
amount annually, ought to be paid to her for a release of the 
estate. 

Howard, J. An equity of redemption is an estate in the land, 
which may be devised, or taken on execution, and which may de- 
scend to heirs. It is subject to dower. Rev. Stat. ch. 95, § 15. 

If the purchaser of an equity of redemption take an assignment 
of the mortgage, both estates may stand, though united in the same 
perso n. When substantial justice may be promoted, the mortgage 
will be upheld, or not, according to his intention or his interest. 
For mergers are not favored in courts of law or in courts of equity. 
Campbell v. Knights, 24 Me. 82; Holden v. Pike, 24 Me. 427; 
Gibson v. Crehore, S Pick. 475; Eaton v. Simonds, 14 Pick. 98; 
Forbes v, Moffatt, 18 Yes. 390; Lord Compton v, Oxenden, 2 Yes. 
264; James v. Morey, 2 Cow. 294, opinion of Sutherland, J. 

In the case at bar, it is for the interest of the purchaser of the 
equity^ redemptions and of those claiming under him, that the.. 
mortgage s liould be upheld against the encumbrance of dower. It 
would not comport with just principles of law or equity^ that, after 
uniting with her husband, and releasing her right, the plaintiff 
should have dower in that estate. But she is entitled to dower in 
the equityof^ redemption^ to which her release, and the subsequent 
conveyance by her husband, present no bar; and she can, therefore, 
redeem the estate. 

According to the agreement of the parties a master will be ap- 
pointed to ascertain the value of her estate in gross, and the annual 
value. As she must keep down one third of the interest on the 
amount due upon the mortgage, the yearly value of her estate will 
be found by deducting from one third of the net annual income of 
the whole estate, one third of the annual interest on the amount of 
the mortgage debt due. 

The master will ascertain the value of the net, annual income of the 
whole estate; the amount due upon the mortgage at the date of the 
demand of dower, and the probable duration of the life of the com- 
plainant From these elements the required results may be readily 
determined. The sum to be paid to her, for the release of her estate, 
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will be the present worth of an annuity daring her life, equal to the 
net annual value of such estate. Carll v. Butman, 7 Me. 102; 
Russell V, Austin, 1 Paige, 192; House v. House, 10 Paige, 158; 
Bell V. Mayor of New York, 10 Paige, 62. 

All further orders and decrees are suspended, until the coming in 
of the master's report 
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HUBST V. DULANET. 
SuFBBicB Court of Appeals, ViaoanA, 180L 

[87 Vtu 444.] 

Apfsal from decree of the Circuit Court of Northumberland 
County, rendered April 1, 1889, in a cause wherein the appellant, 
Athalia Hurst, widow of James Hurst, deceased, was complainant, 
and B. H. Dulaney was defendant Opinion states the case. 

Lkwis, p., delivered the opinion of the court 

The principal question in the case is whether the appellant, who 
is the widow of James Hurst, deceased, is entitled to dower in the 
tract^f land, known as ^^ Bluff Point," in the bill and proceedings 
mentioned. The facts are these: 

Od the 1st day of January, 1861, the land was sold and conveyed 
by James L. Haynie to Hurst, who, on the same day, executed a 
deed of trust thereon to secure the unpaid purchase-money to William 
H. Haynie, the assignee of the vendor. In 1872 Hurst was adjudged 
a bankrupt, and in the course of the bankruptcy proceedings the land 
was sold at public auction to the said William H. Haynie. The sub- 
stituted trustee in the deed of trust united in this sale, and also united 
with assignees in bankruptcy in conveying the land to the purchaser. 
This was in 1873, and in the lifetime of Hurst. The land brought 
9450 in excess of the debt secured by the deed of trust, which was 
paid by the purchaser to the assignees in bankruptcy. The sale was 
duly reported to the bankrupt court, and confirmed. In 1875 Haynie, 
the purchaser, and others, who claimed an interest in the fund, con- 
veyed the land to Dulaney, the defendant below, who remained in 
undisturbed possession thereof until the commencement of this suit, 
about twelve years afterwards, Hurst in the meantime having died. 

From this statement it is very clear, as the Circuit Court held, that 
the claim to dower in the land cannot be sustained. The deed of 
January 1, 1861, from Haynie to Hurst, and the deed of trust exe- 
cuted on the same day, are considered in equity, not as separate and 
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distinct transactions, bat as part of the same contract; so that the 
seisin of the husband was for a transitory instant only, and of such 
a seisin, according to an ancient principle of the common law, the 
wife is not entitled to dower. This principle has so often been rec- 
ognized by this court, that it would be a waste of time to do more 
than merely cite the cases, and they are Gilliam v. Moore, 4 Leigh, 
80; Wheatley's Heirs v. Calhoun, 12 Leigh, 264; Wilson t;. Davis- 
son, 2 Rob. 884; Robinson v. Shacklett, 29 Gratt 99; Summers v. 
Dame, 81 Gratt. 791; Coffman t;. Coffman, 79 Va. 504. 

These cases also establish the proposition that if both instruments 
are executed on the same day, the presumption is they were executed 
at the same time, and are parts of the same transaction, unless the 
contrary be shown, — unless it be proved that they were separate 
and independent acts. 

Nor is the present case affected by the fact that the deed of trust 
was for the benefit of an assignee. The deed was given to secure 
the unpaid purchase-money for the land, and that is sufficient. The 
principle above stated has often been held to apply in favor of a third 
person who advances the purchase-money, and at the time of the con- 
veyance takes a mortgage on the land for his indemnity, and it 
equally applies to a case like the present Cowardin v, Anderson, 
78 Va. 88. 

Thus far, then, the decree appealed from is right. But the court 
went on to decree, not only that the appellant is entitled to dower in 
the surplus arising from the sale of the land, but that the defendant 
is liable accordingly; that is, that he must pay to the appellant the 
sam of nine dollars per annum during her natural life, which is the 
annual interest at six per cent on one third of the surplus. This was 
erroneous. The statute, now carried into section 2269 of the code, 
although it provides that the widow in such a case shall be entitled 
to dower in the surplus, does not make the land, in the hands of a 
bona fide purchaser at a Judicial sale thereof, liable for her claim, nor 
is he bound to see to the application of the purchase-money. In other 
words, she must look to the surplus, and not to the purchaser who 
has paid it. Robinson v. Shacklett, supra. 

The decree must, therefore, be reversed, and the bill dismissed. 

Decree reversed and bill dismissed. 
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Sbctiok n. — Bedemproh. 



A. lAmUatiom upon Redemption, 

HOWARD V. HARRIS. 
Chanckrt, 1681. 

[i Fern. 83.] 

Howard mortgages land, and the proviso for redemption was thus ; ^ "- ^ * ' ' ' 
provided that I myself, or the heirs males of my body, may redeem. ^> ^i *• . % 
The question was, whether his assignee should redeem it? and it was ^ >, .\. . , , 
decreed, he should ; for, if onoe a mortgage always a mortgage. / , r 

In this case part of the mortgaged estate happened to be in Mrs. ^ ^^^ * ' 
Howard's Jointure, and it was admitted that she thereby was entitled to ^' <^'' ' 
a redemption of the whole mortgage ; and so it was adjudged in the 
» ' case of Browne and Edwards. '^i*< > 
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BATTY V. SNOOK.\naMk\t^ 
Supreme Court, Michigan, 1858. 

[5 Mick. 231.] 

Mamnino, J. The bill in this case is very inartificially drawn ; so 
much so, that, on first reading it over, one is at a loss to know whether 
it is for the redemption of mortgaged premises, for the specific per- 
formance of a contract, or to set aside certain transactions for fhmd. 
We mention this, as the merits of a case may sometimes be overlooked, 
or lost sight of, by reason of the rubbish under which it is concealed. 
We think, however, there are sufiScient facts stated, when separated 
from the irrelevant or immaterial matter, to enable us to treat it as a 
bill to have a certain deed and contract relative to real estate declared 
ajDortgage, and for redemption of the mortgaged premises. As such 
we shall consider it. 

Complainant purchased of the defendantWarner,Jn 1858, a lot in 
the village of Mt Clemens, on which there was a sawmill. On the 
5th of April, 1854, the premises were deeded hy Warner to complain- 
ant, who, at the same time, to secure a part of the purchase- money, 
moi-tgaged the lot to Warner for $2,38126, pa3'able with interest — 
$500 on the 18th of November, 1854; $500 in one year thereafter; 
the like sum in two years; and the balance, being $831.26, in three 



BATTY V. SNOOK. 287 

years. The complain ant soon thereafter, and in less than a year, ^- 
came embarrassed in his business, and was unable to pay Warner^and^ 
his other creditors what he was owing them. Ho was indebted to War- 
ner in a la rge sum, over and above the mortgage Jebt, and Warner, 
being awar e of his pecuniary difficulties, was soIFcitous to get Kis debt 
secured — that is, tJia t portion of it n ot included in the mortgage ; and 
went twice from Saginaw, where hel^as residing^to Mt. Clemens, to 
see if he could not make some arrangement with complainant for that 
purpose. On his last visit a settlement took place between the parties, 
fr om which it app ears complalnajt^tnmed out property in pcirt payment 
oX what he was owing him, leavin g a ba lance^ stiirjiie Warner'or ^2,uu0. 
Warner, to effect the settlement, was induced to take the pro|)erty at 
more than its value. In pursuance of this settlement, the mortgage 
from complainant to W arn er wa s cance lled^ andlhe mortgaged premises 
were deeded back to Warner by complainant. This deed bears date 
on the 6 th "February, ISJS". " 

There is also a contract between the parties for the repurchase of the 
premises by com plainant This contract bears date February 7 — 
the day after the deed. ~Were the two instruments part of one and^ the 
same transaction? or were they separate and distinct transactions? 
The diffe rence in their dates favors the latter view, but it is by no 
means conclusive. The bill alleges both had their origin in the settle, 
mentj and that theyl&re parts of the same transaction, and were intended 
a8_8ecurity for the payment of the $2,000. The answer, instead of 
den3*ing this in clear and explicit terms, as it should have done if it was 
not the truth, we think admits it. Referring to Warner's second visit, 
the answer says, he (Warner) was about to return home when complain- 
ant stated to him he had a horse and buggy and a certain promissory 
note he would let him have, if '^he would release all complainant was 
owing him aside from the mortgage, and a part of the latter, and extend 
the payment due on the mortgage to the 1st of December, 1855." The 
answer then proceeds : ^^ Tiiat this defendant, thinking he could do no 
b etter, then and there agreed to take said note and horse and buggy, 
and a d eed of said sawmill lot and mill, and entered into contract A." 
(the contract of 7th February, 1855, already spoken of), '^ with the 
design and express understanding on the part of said complainant and 
this defendant, if he (tlic said complainant) failed in any particular in 
complying with said contract A., that he (the said complainant) should 
have no right at law or in equity to the said lands and sawmill ; and 
said contract A. was particularlj- and expressly conditioned to be the 
same as an original contract for the conveyance of land, in which time 
should be material, and every requisite on the part of said complainant 
to be done and performed, should be by him literally complied with.^ 

Here is an admission of complainant's case by the answer. It admits 
the deed and contract are parts of one transaction, ~and that the object 
of them was to secure the balance of complainant's debt to Warner. 
It also shows that if complainant failed to pay promptly when the debt 
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became doe, he wm to forfeit all right at law and in eqaitj to the 
premises he ^adlbbnTeyed toTTarnerrahd tbat to effect thrs'^object, it 
was agreed the contract shonTd be considered and treated as an ongTnaT 
contract for the purchase of the premises, in which time should be ma- 
terial. When the arrangement was entered into there was but one pay- 
ment due on complainant's mortgage of the l>th April, 1854, and one 
other that would become due before the 1st December, 1855, when 
complainant was required to paj $500 on the contract of 7th Febmaiy, 
which also proyided for the payment of the remaining $1,500 in one year 
thereafter — nearly a year before the last instalment would have fallen 
due on the mortgage given in 1854. The contract contained a covenant 
for the payment of the $2,000, and by it complainant was to retain 
possession of the premises, and was not to remove any buildings or 
machinery. 

Other facts might be mentioned, to show the mortgage of '54 was 
cancelled, and the deed and contract of the 6th and 7th February, 
'55, were made to secure the $2,000 complainant was owing Warner ; 
but it is unnecessary to notice them, or go into the proofs to establish 
what is admitted by the answer. 

The only remaining question is, whether the case is one proper for 
the interposition of a court of equity. 

Pnce a mortgage always a mortgage, may be regarded as a maxim 

of the court Equity is Jealous of all contracts between mortgagor 

and mortgagee, by which the equity of redemption is to be shortened 
or cut off. The mortgagor may release the equity of redemption to 
the mortgagee for a good and valuable consideration, when done 
voluntaril}', and there is no f^aud, and no undue influence brought to 
bear upon him for that purpose by ~the~ creditor. But it"cannot Ue" 
done by a contemporaneous or subsequent executory contract, by 
which the equity of redemption is to be forfeited if the mortgage 
debt is not paid on the daj' stated in such contract, without an 
abandonment by the court of those equitable principles it has ever 
a cted on in relieving against penalties and forfeitures. What we now 
call a mortgage was at common law a conditional conveyance of the 
land, by which the title of the vendee was to terminate or become 
absolute on the performance or non-performance of the condition of 
the grant by the yendor at the day. When such conveyance was 
made to secure a debt, or for the performance of some other act by 
the vendor, equity took cognizance of the transaction, and declared 
the conveyance a security merely for the payment of the debt, or doing 
of the act, and on the performance thereof by the vendor, after the 
day had elapsed, and the estate had become absolute, would decree 
a re-conveyance of the premises. To allow the equity of redemption 
to be cut off by a forfeiture of it in a separate contract, would be a 
revival of the common law doctrine, using for that purpose two 
instruments, instead of one, to effect the object 

Snooks, the other defendant, to whom Warner conveyed 'on the 22d 
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December, 1855, pnrchased with fall knowledge of oomplaiDant's 
equities. He took possession soon after, and has been in possession 
ever since. 

The decree of the coart below, dismissing the complainant's bill with 
costs, mast be reversed, afid a decree be entered declaring the deed 
and contract one transaction, and to be a mortgage, and that complain- 
ant is entitled to redeem ; and the transcript mast be remitted to the 
coort below for forther proceedings. 

The other Juetiees concurred.^ 



HART V. BURTON. 
CouBT OF Appeals, Kbhtucxt, 1832. 

[7 /. J. Martk. 32S.] 

Chief Justice Robektson delivered the opinion of the court 

This is an action of covenant brought bj Charles Hart against Charles 

F. Barton, on the following writing: *^ Borrowed f^om Charles Hart 

Senr. $275, for which I have placed in his hands as secaritj, a negro 

girl : should I not pay said sum of money by the 20th inst the said 

girl is to be the absolute property of said Hart, and I bind myself to 

give a bill of sale when demanded. 

(Signed) C. F. Bumoir.'' 

« Feb. 9, 1827." 

The declaration averred that the slave had died in April, 1827, 
without the plaintiflTs fault, and charged, as a breach of the covenant, 
the non-payment of the $275 on the 20th of February, 1827, or 
since. 

The Circuit Court, being of opinion that covenant could not be 
maintained, sustained a demurrer to the declaration, and thereupon 
gave judgment in bar of the action. 

In revising the judgment, two questions are presented for considers* 
tion : 1st. Does the writing import a conditional sale, or only a pawn 
or mortgage ? 2d. If the legal effect of the contract be only a 
security for the repajrment of money loaned, is there any covenant 
to pay the money on the 20th of February, 1827? These are legal 
propositions, and therefore must be decided at law, as they should 
be in equity, according to the actual import of the writing, when 
tested by the fixed rules of law and reason. 

I. We cannot construe the writing to be legal evidence of a condi- 
tional sale. The parties, and especially the plaintiff, may have in- 

I Compare: Paxner v, Psmer, 74 Ala. 2S5; Pritchsrd v. Elton, 38 Conn. 4S1; 
Tenner J o. Nicholson, 87 QL 464; Toole v. Edwards, 1 N. J. Eq. 534; Clark v. 
Henrj, S Cow. 324; Stover v. Bounds, 1 Oh. 8t 107.— En. 

19 , . ^ , ' * 
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tended that the contract shoold become a sale on the non-payment of 
the $275 within the eleven days allowed for the reimbursement of the 
loan. Bat as the writing states the consideration to be a loan of 
money, and shows expressly, that the slave was delivered to the lender, 
as a collateral security, the contract, according to legal intendment, is 
a pawn or mortgage. It was certainly so at, and immediately suc- 
ceeding, its completion ; and the maxim, ** Once a mortgage always a 
mortgage," is as legal as it is equitable, and applies to all collateral 
securities, as well to mere pledges as to technical mortgages. See 
Edrington v. Harper, 8 J. J. Marshall's Reports, 353, and Brown 
V. Bemont et aL, 8 Johnson, 75. 

It is not material whether this be a mortgage or a pawn. The 
right of redemption attaches equally to both, and it is as difficult to 
transmute the one as the other into a sale, bj' the operation of the 
original contract. Though anciently at Rome, the creditor and debtor 
were permitted by the lex commusaria^ to make an agreement at tlie 
date of the pledge whereby it would, on a prescribed contingency, 
become the absolute property of the pawnee; such a power was not 
indulged, even at Rome, since the days of Constantine, who abolished 
the law by which it had been sanctioned. Every agreement for pre- 
venting redemption of pawns is proscribed by the common law as 
emphatically as are similar agreements in mortgages of real estate. 
Wherefore, whether the contract in this case be deemed a pledge 
or a mortgage, the same rules of law apply to it, and produce the 
same effect. The same contract which made the slave a pledge for 
money borrowed, did not, propria vigore^ make her the absolute property 
of the pawnee or mortgagee. If it were a5 origine^ a pledge or mort- 
gage, it continued to be so ; and whatever may have been the actual 
intentions of the parties, the deduction of law fi*om the fact of loan and 
of security is that the contract was not a sale, but a pledge or mort- 
gage only. 

Burton might surely have redeemed, even after the eleven days ; and 
as he had the right to redeem, Hart had correspondent riglits, and 
may maintain a suit for his money without attempting a foreclosure. 
We cannot admit that, if one party had a right to treat the contract as 
a mortgage, the other shall not have a similar right ; their rights must 
be equal and reciprocal. The contract is a mortgage or not a mort- 
gage as to both parties. If the contract be considered a mortgage, the 
death of the slave did not affect the mortgagee's right to sue for the 
money loaned. If it be a pledge only, the death did not affect any 
legal right which otherwise he may have had to sue for the amount 
loaned, unless the death resulted fh>m his culpable negligence, or was 
occasioned by his improper conduct ; and the declaration n^atives any 
such delinquency. 

II. The writing imports a covenant to pay the $275 on the 20th of 
February, 1827. As the contract was not, according to its legal 
operation, a sale, a contract to refund the money must be presumed ; 
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uid we are of opinion that each a contract is expressed bj the writing 
itself, when properly constmed. There is no coTenant, in totidem 
verb%9j to pay $275 on the 20th of February, 1827, or at any other 
time. But the words, when sensibly and practically interpreted, 
clearly import a covenant to pay the money which was loaned. And 
as language expresses that which is rightly understood by it, therefore, 
if the writing in this case, when properly understood, means that the 
money was to be refunded, that is, of course, an express covenant to 
that effect'. 

Ad}* words which, literally or constructively, evince an agreement, 
will amount to an agreement, and will, of course, be an express cove- 
nant when inserted in a specialty. Hence a recital (in a deed) of an 
agreement will amount to an express covenant, because it is an 
acknowledgment, by deed, of the existence of such agreement. So 
too, a similar acknowledgment of a sale of land would be deemed an 
express covenant to convey the legal title, because the act of selling 
carries with it, as a natural and usual consequence, an obligation 
to make a title. The principle is plain and its application is easy ; we 
shall, therefore, not exemplify further. See Wheaton's Seiwyn, 343-4 ; 
Baa Ab., Govt B; Beal's Adr. v. Schoal's £xr., 1 Marsliali, 476. 

** Borrowed " imports necessarily an obligation to return the thing 
borrowed, if it be loaned for use, or to return its kind and value if it 
be loaned for consumption. Therefore, according to authority, analogy, 
and reason, as the word ^* borrowed " in the writing signed by the de- 
fendant imports an acknowledgment by him that he had agreed to 
refund the amount borrowed, or was under a legal obligation to do so, 
the writing contains an express covenant to pay it at the time desig- 
nated, to wit: the 20th of Februarj-, 1827. '' This is to witness that 
I have borrowed £10 from C. D." (Signed) A. B., is a covenant to pay 
the £10. Bac. Ab., Govt B. 

''Implied" covenants apply only to real estate. But there is no 
analogy between them and such as this. They are covenants which 
are not inferred from the words, according to their popular or gram- 
matical import, but are deduced by operation of law as arbitrary, and 
merely legal consequences, flowing from certain technical terms, which 
do not, of themselves, in their common use, mean what they are thus 
made to imply; for example, the law implies a warranty from the 
words '* demise and grant,'' when used in a lease, though they, in 
fact, no more import a warranty than ^ sell and convey '' would in 
a deed, bargain, and sale 

A covenant which the words import, when understood according to 
their common practical or grammatical signification, is not an ^^ im- 
plied,** but is an express covenant. Such is the covenant in this case ; 
for if, as we have decided, the contract was not a conditional sale, the 
consequence seems not only rational, but almost inevitable, that it 
contains a covenant to refund the money which the word '' borrowed,* 
€x vi terminiy imports. 
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Wherefore, it seeiiui to this ooart, that the Circoit Court erred in 
Bostaining the demarrer to the plaintiff's declaration; and therefore 
the Judgment ia reversed and the cause remanded for further proceed- 
ings consistent with this opinion. 



WEEKS V. BAEEB. 

SUFBBMB COUBT, MASSACHUSETTS, 1890. 
[15S Mau. SO.] 

Repletih of a sail-boat. At the trial in the Superior Court, without 
a juiy, before Shbbmah, J., there was evidence tending to prove the 
following facts. 

On October 26, 1881, the plainUff, who then owned the boat, gave a 
mortgage upon it to the defendant for eighty-six dollars, which con- 
tained a power of sale in the usual form, and was made pa^-able in two 
years. The defendant, in January, 1889, took possession of the boat, 
a balance of the mortgage debt then remaining uupaid, whereu|)on the 
plaintiff tendered to him the sum of thirty-one dollars and fourteen 
cents, which was more than was due on the mortgage at the time ; but 
the defendant refused to accept it The defendant do\y sold the boat 
under the power in the mortgage, and bought it himself; and the 
plaintiff replevied it. There was no evidence of any demand by the 
defendant upon the plaintiff. 

The defendant asked the Judge to rule that the plaintiff could not 
maintain this action without pacing the amount tendered by him into 
court, or renewing the tender at the trial, or then offering to paj- to the 
defendant the amount so tendered him. The Judge declined so to rule, 
and found for the plaintiff ; and the defendant alleged exceptions. 

The case was argued at the bar by the plaintiff, in March, 1890, and 
submitted on a brief by the defendant, and afterwards was submitted 
on the briefs of both parties to all the Judges, except Mobtok, C. J. 

Knowltom, J. The plaintiff, who was a mortgagor of the property 
replevied, tendered to the defendant, the mortgagee, more than the 
amount due on the mortgage, but the defendant declined to receive it, 
and afterwards sold the property under the mortgage, and became the 
purchaser at the sale. 

A mortgage conveys an estate or title defeasible on the performance 
of a condition subsequent If the condition is performed according to 
its terms, the mortgsge immediately becomes void, and the mortgagee 
is devested of his title. Tender of performance has the same effect. 
Darling v. Chapman, 14 Mass. 101 ; Edwards r. Farmers' Loan Co., 
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21 Wend. 467 ; Kortright v. Cadj, 21 N. Y. 343 ; MitcheQ v. Boberto, 
17 Fed. Eep. 776. If the possession of the property is withheld, the 
mortgagor may immediately bring an action at law to obtain it. This 
rule applies to mortgages of personal property as well as to mortgages 
of real estate. Bat in this Commonwealth a mortgagor's right of 
redemption of real estate after condition broken is only equitable. 

At common law the title of a mortgagee of personal property npon 
breach of the condition became absolute. ^' No process of foreclosure 
was necessary, and there was no right of redemption. Burtis v. Brad- 
foidi 122 Mass. 129. In some of the States a subsequent equitable 
right of redemption in the mortgagor has been recognized, and in 
others the courts have been quick to lay hold of any facts f^om which 
the doctrine of waiver could be evoked to defeat the absolute right of 
the mortgagee. 

In this Commonwealth, while it is held that a mortgage of chattels 
differs from a mere pledge, and passes the general property to the 
mortgagee, the statute has created a right of redemption in ^e mort- 
gagor, after condition broken, which continues until foreclosure by 
sale, or by notice given and recorded in the mode prescribed. Pub. 
Sts. c. 192, § 5. This is a right of property in the mortgagor, which 
limits the right and title of the mortgagee. It is not an equitable right 
in the sense that the interposition of a court of equity is required to 
enforce it; but it is a legal right, growing out of tlie statute under 
which the parties make their contract. Boston & Fairhaven Iron 
Works V. Montague, 108 Mass. 248 ; Gordon v. Clapp, 111 Mass. 22 ; 
Stone V. Jenks, 142 Mass. 519. The method of redeeming is stated in 
§ 6 of & 192 of the Public Statutes, which is in these words : ^^ The 
person entitled to redeem shall pay or tender to the mortgagee, or to 
the person holding under him, the sum due on the mortgage, or shall 
perform or offer performance of the thing to be done, and shall pay all 
reasonable and lawful charges and expenses incurred in the care and 
custody of the property", or otherwise arising from the mortgage ; and 
if upon such payment or performance, or upon tender thereof, the 
property is not forthwith restored, the person entitled to redeem may 
recover it in an action of replevin, or may recover in any action adapted 
to the circumstances of the case such damages as he may sustain by 
the withholding thereof." The mortgagor redeems when he pays or 
tenders the sum due, or performs or offers performance of the thing to 
be done. His right of property then becomes complete and absolute. 
By the terms of the statute, a tender of payment is equivalent to pay- 
ment, and an offer of performance is as effectual as performance. He 
becomes entitled to have the property ^^ forthwith restored," and upon 
a failure to restore, he has a perfect legal remedy. 

This statute gives the payment or tender of payment of the debt, and 
all proper charges, at any time before foreclosure, the same effect upon 
the rights of the parties in the property which it would have had if 
made when the debt was due. In either case, if the mortgagee refuses 
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the tender, he may afterwards sue for hU debt, bat he loses his secar- 
it3*. . He is subject to tiie same rule that applies to the refusal by a 
pledgee of pa3'inent tendered by a pledgor of goods. In such a case, 
the pledgee's security is gone, alUiough the debt remains. Ck>^^ r. 
Bernard, 2 Ld. Raym. 909, 917; Bac. Abr., Bailment (B) ; Jarvis v. 
Rogers, 15 Mass. 389 ; Hancock v. Franklin Ins. Co., 114 Mass. 155, 
157; Cumnock r. Newburyport Savings Institute, 142 Mass. 342; 
Mitchell V. Roberts, 17 Fed. Rep. 776; McCalla v. Clark, 55 Go. 53 ; 
Ball V. Stanley, 5 Yerger, 199. It is said that a creditor who refuses 
to receive bis money for a debt when lawfuUj' tendered cannot complain 
at the loss of his security for that debt, because, in the words of Little* 
ton, ** it shall be accounted his own folly that he refused the money 
when a lawful tender of it was made nnto him.'' Co. Litt 207 a. 

In those States where a mortgage is treated as a lien, tlie same prin- 
ciple is applied to a tender of paj-ment of a mortgage debt after con- 
dition broken at any time before foreclosure, without a requirement of 
statute to that effect Fdwards v. Farmers' Loan Co., 21 Wend. 467 ; 
Kortright t^. Cady, 21 N. Y. 343 ; Potto v. Plaisted, 30 Mich. 149 ; 
Caruthers t^. Humphrey, 12 Mich. 270 ; Swett v. Horn, 1 N. H. 332. 
It is also applied to a tender of payment of a debt secured by a 
mechanic's lien. Moynahan v, Moore, 9 Mich. 9. 

We have been referred to no precedent for holding, in accordance 
with the defendant's contention, that a plaintiff before bringing his suit 
should carry into court the money tendered, or that, having brought a 
suit which he had a right to bring, his right to maintain it will be for- 
feited unless he makes profert of money at the time of entering his 
writ. The rights of the parties to an action are ordinarily to be deter- 
mined as of the time of bringing the suit This is always so unless 
something that has afterwards occurred which may properly be pleaded 
is shown in defence. The Legislature could not have intended that, 
after a tender and refhsal of payment of a debt secured by a mortgage 
of personal property, the title should oscillate between the mortgagor 
and mortgagee, according to their subsequent changes of conduct in 
reference to the tender. Besides, in the present case, there was no 
proof or offer of proof that the money was not kept ready for the mort- 
gagee. The opinion in Roberts v. White, 146 Mass. 256, does not 
refer to the statute which we are considering. The question there was 
in regard to a tender made by a defendant in an action of replevin 
after the suit was brought; and the language had reference to such a 
tender set up in defence, when the title and right of possession at the 
date of the writ were not in dispute. In the opinion of a majority of 
the court, the rulmg requested at the trial was rightly refused. 
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B. Extent of Right to Redeem. 

KENDALL v. EQUITABLE LIFE ASSURANCE SOCIETY. 

SupRKMB Court, Massachusetts, 1898. 

[171 IfoM. 568.] 

Bill in EQurrr, filed July 29, 1897, lu the Superior Court, against 
the Equitable Life Assurance Society of the United States, a corpora- 
tion, Frank A. Russell, individually and as trustee, and the executors 
of the will of Daniel W. Russell, for the redemption and reassignment 
to the plaintiff of a policy of insurance. 

Lathbop, J. The defendants other than the assurance society con- 
tend that, as the justice who heard the case decided it in favor of tlie 
plaintiff*s third contention, she is not a party aggrieved, within the 
Pub. Sts. c. 151, § 13, and has no right of appeal. For this position 
Copp V. Williams, 135 Mass. 401, and Downs v. Bowdoin Square 
Baptist Society, 149 Mass. 135, are cited. These cases state the 
familiar rule that, if a party asks for a certain ruling and it is given, 
he has no ground of exception. But the contentions in the case before 
us were in the alternative, and the plaintiff would not be precluded 
from arguing the correctness of the other contentions, if the case came 
here on exceptions. The case is here on a report, after an appeal by 
both parties, and all questions of law are open. 

The first contention of the plaintiff is that on the facts of the case 
the plaintiff is entitled to a reassignment of the policy without paying 
any amount to the defendants or any of them. The argument in 
support of this contention is that the contract on the part of the 
wife was one of suretyship, and that the note was paid bj* the re- 
newal of it without her knowledge. We are of opinion, however, that 
the wife did not stand in the relation of a surety to her husband. 
Both she and her husband at the time of the assignment had an in- 
terest in the policy. By its terms, on July 25, 1897, provided the 
policy had not been terminated bj* lapse or by his death, he had the 
option, first, to withdraw in cash the policy's entire share of the assets 
of the insurance society, namely, the accumulated reserve, which was 
expressed to be $3,535.40, and in addition thereto the surplus appor- 
jtfoned by the insurance society; or, secondly, to convert the same 
into a paid-up policy. The interest of the wife was contingent upon 
her husband*s death before July 25, 1897. Each could assign his or 
her interest But neither could assign the interest of the other^ or^ 
defeat it in any way. The fact that it was payable to him in a certain 
contingency, which did not happen, is immaterial. Pingrey v. National 
Life Ins. Co., 144 Mass. 374, 383. 

The husband and wife having the8e_ interests in th e polic y, thejius- 
band wished to pledge it for his debt, and obtained the assignment of 
the policy by the wife, absolute in form. We see in this alone no 
contract of suretyship. While the guaranty contained in the assigii- 
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ment may have been lost by the giving of timey it does not affect the 
legal oonsequenoes of the assignment. 

We are also of opinion that the note given for the original debt 
cannoti as matter of law, be said to have been paid by the second 
note. Whether this note operated as payment of the first note was 
a qaestion of fact, depending on the intention of the parties and 
the other circumstances attending the transaction. Agawam National. 
Bank v. Downing, 169 Mass. 297. 

The plaintLflTs second contention in the court below was, that, if she 
was liable to pay anything to redeem her policy, she was entitled to 
an assignment upon paying the aggregate amount of the quarterly 
premiums paid by the Bussells, together with interest thereon firom 
the date of the payment thereof at six per cent per annum. The third 
contention was, that in no event was she bound to pay more than 
the amount of the original loan with interest at six per cent and the 
quarterly premiums, with interest thereon at six per cent from the date 
of paj'ment. The Judge entered a decree in favor of the pUdntiffi 
based upon her third contention. 

The findings of fact do not make it entirely clear whether the plain* 
tiff pledged her interest in the insurance policy as security for the 
original debt or for the original note. The Judge finds as a fact 
''that she did not ever consent or agree that the policy shonld be 
pledged or held by said Russell as security for any debt other than the 
note of $1,900, and interest thereon. She had no knowledge or notice 
that the said Bussell claimed to hold said policy as security for any 
debt other than the original debt of $1,900, and interest thereon, 
until after the death of said Josiah B. Kendall, nor did she authorize 
her husband to pledge it for any other debf The note was for 
$1,900, payable six months from date, with interest after maturity at 
the rate of two per cent a month. This was a legal contract by the 
plaintiff's husband, who signed it. Pub. Sts. c. 77, § 3. He it least 
was bound to pay the interest stipulated until payment or until the 
claim for principal and interest was Judicially determined. Brannon 
V. Hnrsell, 112 Mass. 63; Union Institution for Savings v, Boston, 
129 Mass. 82 ; Lamprey v. Mason, 148 Mass. 231 ; French u Bates, 
149 Mass. 73, 79; Handy v. Tracy, 150 Mass. 524; Schmidt v. 
People's National Bank> 153 Mass. 550 ; McDonald v. Faulkner, 154 
Mass. 34. 

If, therefore, the finding of the Judge is to be construed as a find- 
ing that the plaintiff pledged her interest in the policy as security for 
the note, a different rate of interest should have been allowed. But 
we do not so construe the finding. The latter part of the finding 
refers directiy to the original debt, and the decree is based upon this 
finding. 

The next question is as to the effect of the assignment of the policjjL. 
which was in form absolute. If the only authority which the wife 
gave the husband was to pledge her interest in the policy for the brig- 
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in ri debt, he was no t Jier agent either to make the original note in 
th e form in w hich ft was made, or to make new not^s ; and the fact' 
thatthe assignment was absolute in form is immaterial. The oonsid- 
erationjEind ^e^ purpose of the transaction could be shown b; oral 
evidence* ]ESley t;. Hampshire County National Bank, 164 Mass. 482, 
4867 

The first part of the decree was, therefore, right. 

The remaining question is as to the correctness of the last part of 
the decree, which obliges the plaintitf to repay the amount of all the 
premiums paid by Daniel W. Russell or his estate, with interest on 
each premium fcom the date of its payment to the date of repayment, 
at the rate of six per cent per annum. 

We are of opinion that the decree in this respect was right. The 
plaintiff joined in pledging the property as security for a debt The 
pledgee had to pay the premiums in order to keep the policy alive. 
We have already sai<l that she must pay the debt with simple interest 
thereon ; and it is onlj' equitable that she should repay the premiums 
paid by the pledgee, with simple interest from the time of each pay- 
ment This is not the case of a mere volunteer paying the premiums, 
or the part owner of a policy, as In re Leslie, 28 Ch. D. 552. Nor is 
it the case of a payment made by a mortgagor to preserve the prop- 
erty, as in Falcke v. Scottish Imperial Ins. Co., 84 Ch. D. 284. It is 
the case of a payment by a pledgee, who had a right, as against the 
pledgor, to keep the pledge alive. *See Wamock v. Davis, 104 U. S. 
775 ; Scobey v. Wa'jers, 10 Lea, 551 ; Harley v. Heist, 86 Ind. 196 ; 
Baley v. Boss, 59 6a. 862* J}€cree affirmed 



MOONET V. BYBNE. 
CoxTRT OF Appeals, New Yobk, 1900. 

[163 N. Y. 86.] 

Yank, J. The case made by the complaint was that of a mort- 
gagor with a right to redeem from a mortgagee or his devisees in 
possession. The defendants denied that there was any mortgage, 
alleged an absolute conveyance from the plaintiff to one Owen Byrne, 
and a subsequent conveyance from the latter to a bona fide purchaser. 
They also pleaded the statute of limitations and specified the period 
of six and ten years as the limit exceeded by the plaintiff in bringing 
her action. 

The facts agreed upon by the parties and admitted by the plead- 
ings are in substance as follows: On the 14th of August, 1878, the 
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plaintiff owned and waa in posaeasion of a parcel of land in the city 
of New York worth $10,000 and upwards, and at the same time she 
was indebted to Owen Byrne in the som of about $3,000, secured by 
three mortgages on said premises, which were under process of fore- 
closure* In order to secure the payment of this indebtedness she 
conveyed the land to said Byrne at his request by a deed dated on 
the day last named and duly recorded. ** The said deed was given 
as security *' and for no other purpose. It contained full covenants, 
subject to said mortgages, which, as it was declared, ^^ shall not 
mei^e in the fee, but shall remain valid and subsisting liens." Said 
Byrne at the same time gave back a defeasance of even date whereby 
he agreed to reoonvey to the plaintiff upon the payment to him, within 
one year, of said indebtedness, certain advances which he agreed to 
make for her benefit and the costs of the foreclosure proceedings. It 
was stipulated that she should be relieved from personal liability on 
the bonds and that no Judgment for deficiency should *' be claimed or 
entered against her in any action that may be taken upon said bonds 
or mortgages, so long as she and all persons claiming under her shall 
not dispute or contest the title of the " said Byrne *^ or his assigns 
to said mortgaged premises or the amounts due him on said mort* 
gages. • • •" Said instrument also provided ** that as to the agree* 
ment by the" said Bryne *^ to reconvey said premises, time is of the 
essence thereof, and, further, that this instrument shall not be re- 
corded by or on behalf of the" plaintiff, "and that for a violation of 
this provision, this agreement, so far as the same provides for such 
reconveyance, shall thereupon become utterly null and void." The 
defeasance was never recorded. 

Said Byrne at once took possession of the premises and remained 
in possession thereof until the 18th of June, 1881, when he conveyed 
to one Walker by a deed duly recorded, but " said conveyance was 
made without the consent of the plaintiff, who had no knowledge of 
it until this action was begun " on the 7th of March, 1895. 

Said Byrne died on the 11th of January, 1889, leaving a will by 
which he gave all his property, real and personal, to the defendants. 
His executor accounted and has been discharged, and the property 
of the testator has been delivered to the defendants. The plaintiff 
claimed that the rents and profits of the premises received by Byrne 
amounted to more than the principal and interest of the debt secured. 
She alleged in her complaint that if Byrne had conveyed the 
premises to any one, such conveyance was made without her knowl- 
edge or consent. She demanded an accounting as to the amount due 
from her, and that she might " be at liberty to redeem said mort- 
gaged premises upon payment of whatever may upon such account* 
ing be found due, which this plaintiff hereby offers to pay," and that 
the defendants be compelled to convey said premises to her. She 
also demanded alternative and general relief. Said Walker, who 
still owns the premises, was not made a party to the action. The 
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trial Jndge dismiflsed the oompUint upon the ground that ^'the 
statute of limitationB is a oondoBiye defence," and the Appellate 
Division aflSrmed, on an opinion rendered in overruling a demurrer 
to the answer, when the case was in the first department 15 App. 
Div. 624; 1 App. Div. 316. 

The facts agreed upon show that there was a mortgage; for a deed, 
although absolute on its face, when given as security only, is a mort- 
gage by operation of law. Horn v. Keteltas, 46 N. Y. 605; Meehan 
V. Forrester, 52 N. Y. 277 ; Odell v. Montross, 68 N. Y. 499 ; Barry 
V. Hamburg-Bremen Fire Ins. Co., 110 N. Y. 1, 5; Ejraemer v. 
Adelsbei^er, 122 N. Y. 467; Macauley v. Smith, 132 N. Y. 524; 
15 Am. & Eng. Encyc. 791; 1 B. S. 756, sec. 3; Laws 1896, 
ch. 547, sec. 269. While there was no covenant to pay the debt, none 
was needed, for the property was worth much more than the amount 
of the indebtedness and the mortgagee could safely confine his remedy 
to the land. 1 B. S. 739. The absence of such a covenant, the con- 
ditional release of any claim for deficiency, and the agreement not to 
record the defeasance, are of no importance in view of the express 
admission that the deed was given as security. The deed and de- 
feasance were executed at the same time, and, as the latter in express 
terms refers to the former, they must be construed the same as if 
both were embodied in a single instrument When read together in 
the light of the admission that the object was to secure a debt, it is 
clear that the transaction was not a conditional sale and that the cove* 
nant making time the essence of the contract to reconvey has no more 
effect than if it occurred in the defeasance clause of an ordinary mort- 
gage. An instrument executed simply as security cannot be turned 
into a conditional sale by the form of a covenant to reconvey, and 
even if there was adoubt as to the meaning the contract would 15e 
regarded as a mortgage, so as to avoid a forfeiture, which the law 
abhor s. Matthews v. Sheehan, 69 N. Y. 585. As was said by the 
Supreme Conrt of the United States: ^^ It is an established doctrine 
that a court of equity will treat a deed, absolute in form, as a mort- 
gage, when it is executed as security for a loan of money. That 
court looks beyond the terms of the instrument to the real transac- 
tion, and when it is shown to be one of security, and not of sale, 
it will give effect to the actual contract of the parties. ... It is 
also an established doctrine that an equity of redemption is insep- 
arably connected with a mortgage; that is to say, so long as the in- 
strument is one of security, the borrower has, in a court of equity, 
a right to redeem the property upon payment of the loan. This right 
cannot be waived or abandoned by any stipulation of the parties 
made at the time, even if embodied in the mortgage. This is a 
doctrine from which a court of equity never deviates." Peugh v. 
Davis, 96 U. S. 332, 336. 

The right to redeem is an essential part of a mortgage, read in 
by the law if not inserted by the parties. Althongh many attempts 
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have been made, no form of coyenant has yet been devised that will 
cat off the r ig ht of a mor^t^or to redeem, even after the Iaw"3ay~FaJB^ 
fo ng pas sed by. Clark v. Henry, 2 Cow. 824, 331; Jones on Mort- 
gages, sec. 1039. Evenan express stipulation not to redeem doea^ 
not prevent redemption, because the right is created by law. For 
the samVreason an express power fb selTal private sale after default 
iJof xToeflfect ** If,^ said Chancellor Kent, '^ Ireeholf estate be 
held by way of mortgage for a debt, then it may be laid down as an 
invariable rule that the creditor must first obtain a decree for a sale 
under a bill of foreclosure. There never was an instance in which 
the creditor, holding land in pledge, was allowed to sell at his own 
will and pleasure. It would open the door to the most shameful 
imposition and abuse." Hart v. Ten Eyck, 2 Johns. Ch. 62, 100. 
The utmost effect claimed for the provision that the defeasance was 
not to be recorded is that it was a consent to a private sale after 
default. As was well said by a recent writer: '^ If the instrument 
is in its essence a mortgage, the parties cannot by any stipulation, 
however express and positive, render it anything but a mortgage, 
or deprive it of the essential attributes belonging to a mortgage in 
equity. The debtor or mortgagor cannot, in the inception of the 
instrument, as a part of or collateral to its execution, in any manner 
deprive himself of his equitable right to come in after a default in 
paying the money at the stipulated time, and to pay the debt and 
interest, and thereby to redeem the land from the lien and encum- 
brance of the mortage; the equitable right of redemption, after 
a default, is preserved, remains in full force, and will be protected 
and enforced by a court of equity, no matter what stipulations the 
parties may have made in the original transaction purporting to cut 
off this right'* 3 Pomeroy's Eq. Jur. sec 1193. So Mr. Thomas 
says that ^^ it was a bold but necessary decision of equity that a 
debtor could not, even by the most solemn engagements entered into 
at the time of the loan, preclude himself from his right to redeem." 
Thomas on Mortgages, sec. 9. 

To prevent undue advantage through inadequacy of consideration, 
either with or without an opportunity to repurchase, the courts are 
steadfast in holding that a conveyance, whatever its form, if in fact 
given to secure a debt, is neither an absolute nor a conditional sale, 
but a mortgage, and that the grantor and grantee have merely the 
rights and are subject only to the obligations of mortgagor and mort- 
gagee. Lawrence v. Farmers' L. & T. Co., 13 N. Y. 200. In the 
case before us there was no purchase of the land by Owe n Byrne, f or 
t he existing relat ion of debtor and creditor betweeifhimself and the 
plaintiff was not ended, but was continUed by'acbnirac^ intended to 
secure the^olS deT}t, together witE some further JBtdvahces." Ue had 
a lien on, but no estate in, the land. Thorn t;. Sutherland, 128 
N. Y. 236; Hubbell v. Moulson, 53 N. Y. 225, 228. She had the 
right to redeem and he the right to hold the land until she redeemed^ 
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or her right of redemption was oat off by the judgment of a conrt of 
competent jurisdiction. The continue d existence of the debt is the 
birthmark of a mortgage, and that is involved in the concession thaT 
t he land was conveyed as se curity! TEe^assihg^of theTaw day did 
not extinguish her right, for ** once a mortgage always a mortgage " 
is a maxim'sb souncTaDHJ ahcientai to be a riife^f property. As~the 
deed was a moitgage when given, it did not cease to be a mortgage 
after the period of redemption had expired. In Macauley v. Smith, 
supra^ it was held that the surrender of possession by the grantor to 
the grantee, after the debt became due, did not prevent the levy of 
an attachment, issued in behalf of creditors of the former, upon lands 
conveyed to the latter as security. 

The plain tiff, therefore, is a mortgagor, whose right to redeem 
from the mortgagee in^possessTon has^not been cut off nor cut down 
b^^any act or omission on her part As the defendants stand In lhe~ 
shoes of Owen Byrne with no righte'exccpf "^y way "of gift under Bw 
will , the case is the same in principle as if he were living and the 
sole defend ant ~After the plaintiff had established her righf to 
redeem, as to him, wiiat answer could he make thereto? Would it 
be an answer for him to say, ^^ I have conveyed the lands away, and, 
therefore, you cannot redeem " ? While this would be a conclusive 
answer in behalf of Walker, the present owner of the land, if he had 
been made a party and the right to redeem had been asserted against 
him, can Owen Byrne or his devisees say that, by his wrongful act 
in conveying the land, he deprived the plaintiff of the right to re- 
deem, in any form, and confined her to an action for th^ moneys 
received on the sale, to which the statute of limitetions would be 
a bar? Can a mortgagee, by his own act, without a judicial sale or 
the consent of the mortgagor, destroy the right to redeem, which is 
so carefully guarded by the courts? The mortgagee could not, by 
selling the mortgaged premises, change the rights of the plaintiff as 
against himself. As to him, she still has the right to redeem, for by 
his act, without her knowledge or consent, he could not annul his 
covenant to reconvey. That covenant is still in force, and the plain- 
tiff may c ompel its performanceTso far as the rights of third partfes, 
acquired under the Recording Act, will permit As Owen Byrne con- 
veyed to a bona fide purchaser, the plaintiff cannot f ollow^the land, 
as such, but she is not prevented by that wrongful act from any form 
of redemption now practicable. No act of his could utterly destroy 
her cause~~6r actioii ~to redeem. He might affect its value, but he 
could not take ite life. As a substitute for a decree requiring him 
to repurchase the land and convey it to her, which might be impos- 
siFle and would be apt to involve hardship, she may treat the vatud~ 
of the ^land, measured in money presumed to be in his hands when 
her right to redeem was established, as land, and enforce the right 
to redemption accordingly. Unless we virtually sanction his wrong- 
doing by permitting him to defeat her right of redemption absolutely 
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by his owQ act, npon showing a right to redeem, she must be per* 
initted to make the best redemption possible as against him. Because 
he has put it out of his power to render to her all she is entitled to, 
he cannot refuse to make the nearest approach to it that is left. 
A co urt of equity, in order to bring about an equitable result, disre- 
gards forms and treats money asTand and^nd as money, when 
required to prevent injustice. A mortgagee in possession undeiTa 
recorded deed, absolute on its face, with an unrecorded defeasance, 
cannot sell the land and claim that the purchase price is money, as 
against one who has an equitable right to insist that in legal effect it 
is land. As the plaintiff established a right to redeem, Owen Byrne 
and his devisees cannot complain if, in working out the relief re- 
quired by the violation of his covenant, the court does the best it 
can to right the wrong by treating the money as land. In order to 
prevent him from making a profit out of his wrong, the law raises 
the presumption that he now has the full value of the land as a sepa- 
rate fund in his hands, and treating it as land allows the plaintiff to 
redeem, the same as if it were in fact land. As against the wrong- 
doer and bis estate, it will exert all its power to make the plaintiff 
whole, paying due regard to equities arising through improvements 
upon the land, so as not to give her more than she is equitably 
entitled to. 

Thus in Meehan v. Forrester, supra, the court through Rapalol, J., 
said: ^^ The sale was shown to have been made without the consent 
of Meehan and in violation of his rights, and it does not appear that 
the plaintiff ever had notice of it He was not bound by such a sale. 
He was entitled to his land, on payment of the amount due to Bertine 
or his representatives. If Bertine, by reason of his own wrongful act, 
had deprived himself of the ability to restore the land to which the 
plaintiff is equitably entitled, he or his representatives were bound 
to account to the plaintiff, at his election, either for the proceeds of 
sale of tbeland, or its value at the time when the' plaintiff VrTgHt^ 
8uc¥ reparation" was' established. Hart v. Ten Eyck, 2 XoHns. Ch. 
ri7; Peabodyv. Tarbell, 2 Cush. 227, 233; May v. Le Claire, 11 
Wall. 236, 237." 

In that case, as in this, the only cause of action alleged or proved 
was the right to redeem ; but as the premises had been wrongfully 
conveyed, the plaintiff, upon establishing such right, was awarded 
compensation on the basis of value at the time of the trial. Com- 
pensation was allowed as an equitable substitute for actual redemp- 
tion. In other words, the land which should have been conveved 
was appraised by the court, and the defendant compelled to restore 
the amount of the appraisal, as the only method of redemption pos- 
sible. The form of relief granted was a money judgment, but that 
was possible only because a- right to redeem had been established, 
for without that right the relief would be limited to the proceeds of 
the sale. Baily v. Hornthal, 154 N. Y. 648, 661. So in the case 
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at bar, the plaintifiF established the same right, bat the defendant 
showed that he had placed it beyond his power to reconvey. There- 
upon in rebuttal and not as a part of her cause of action, the plain* 
till had the right to prove the present value of the land, so as to 
follow the money presumed to be in the defendant's hands, and 
redeem that which he had wrongfully substituted for the land, the 
same as if it were in fact land. Guided by the cardinal princip le 
t hat the wrongdoe r shall make nothing from his wrong, equity so 
moulds and applies~it8~ plastic remedies as to Torcefrom hlETthe 
mosrcoinplele' restituHonwhich his wrongful act will permTti May 
r. Le Claire,T8 TT. S. 217; Van 15us~en v. WorrellViAbb. Ct.~App. 
Dec. 478; Miller v. McGuckin, 15 Abb. N. C. 204; Hart t;. Ten 
Eyck, 2 Johns. Ch. 62, 108; Enos i;. Sutherland, 11 Mich. 538, 542; 
Budd i;. Van Orden, 88 N. J. Eq. 143; s. o. id. 564. When he can- 
not restore the land it will compel him to restore that which stands 
in his hands for the land, and will not permit him to assert that it is 
not land when the assertion would be profitable to himself but unjust 
to the one whom he wronged. He cannot escape by offering to pay 
what he received on selling the lands, but must pay the value at the 
time of the trial. He cannot "cut off .thsL^lfi^!'. of redemption and 
convert it into a personal liability, for he is still a mortgagee, and 
s ubject as su cTTto themdrtgagdrV rights. ~ The fact that the injured 
mortgagor need not take the proceeds of the sale, but may insist on 
the proved value of the land, as well as the pleadings and proofs, 
shows that this is a pure action to redeem, and must be so regarded 
for all purposes, including the defence of the statute of limitations. 
While the mortgagor is helpless as against his grantee, she is not 
helpless as against him. 

The defendan ts insist that as the plaintiff can only recover a 
money judgment, Ihe cause of action is in the"nalure of an account* 
ihg Tor inoney had and receivedT^and hence thafHie six-year, or at 
most the ten-year statute of limitations is a bar. This is not an~ 
action, however, to recover money, but to redeem land from a mort- 
gage, and but for the misconduct of the defendant would have re- 
suited simply in a judgment of redemption, with an accounting for 
the rents and profits of the land, after payment of the debt by the ' 
plaintiff, according to her demand and offer before the commence- 
ment of the action. The period of limitation provided bythe code, 
within which an action to redeem from a mortgage may be main- 
tained, is twenty years after breach of the condition or the non- 
fulfilment of the covenant therein contained. Code Civ. Pro. sec. 
379. So far as the defendants are concerned, the plaintiff had a 
right to redeem. She brought her action to redeem and established 
it by evidence, and was entitled to judgment accordingly, but as 
that judgment would be ineffectual becanse the mortgagee had sold 
the land, equity will simply vary its relief from a judgment of re- 
demption in land to a judgment of redemption in money representing 
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the land. If the plaintiff had not dected to redeem, bat to sae for 
money had and received to her nae, the case of Mills v. Milla, 115 
N. T. 80, relied npon by the defendants, might be an authority. In 
that case, however, as was stated by this court, *^ all the relief asked 
for in the complaint is an accounting and a Judgment for a sum of 
money, and no other relief was needed or possible upon the facts 
established. This was in no sense an action to redeem, as there was 
no mortgage and nothing to redeem." The relief demanded, as ap- 
pears from the appeal book on file in this court, was simply a Judg- 
ment ^^ for all moneys received by" the defendant. No claim was 
made that the two transactions, which were four years apart, con- 
stituted a mortgage, or that there was ever a right to redeem. The 
theory of the action was that the defendant lawfully sold the land 
and should account for the proceeds, after deducting his own claim. 
Thus, the court said: ** Absolute title to the lands was vested in the 
defendant, evidently with the intention that he might sell them and 
reimburse himself, and pay over any surplus to his brother." The 
fundamental fact that the defendant sold without right was wanting 
in that case, and hence the principle, which is the basis of our Judg- 
ment, could not be applied. It is the wrongful conveyance by the 
mortgagee in possession, under a deed absolute on its face, that 
enables a court of equity to hold on to the case after ordinary re- 
demption has been shown to be impossible, and to allow such a 
redemption against the wrongdoer as will prevent him from gain- 
ing by his wrong, and will give the plaintiff her due as nearly as 
may be. 

The Judgment appealed from should be reversed and a new trial 
granted, with costs to abide event 

Pabkbb, C. J., BunxBTT, Martin and Webmxb, JJ., concur; 
Grat, J., not voting; Cullen, J., not sitting. 

JudgmeiU reversed^ eto. 






LANGTON V. WAITEL 
Chamcbbt, 1868. 

[£. A 6 Eq. 165.] 

In December, 1865, the plaintiff, Charles Langton, borrowed, through 
bis stockholders, Price & Pott, from the defendants, Foster & Braith- 
waite, also stockbrokers, a sum of £6,000 for three months at 7^ per 
cent interest, upon the security of £22,000 Grand Trunk of Canada 
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llailway stock, which was );ransferred by the plaintiff, and registered 
in the name of the defendant, Henrj Waite, one of the members of the 
firm of Foster and Braithwaite, on the 6th of January, 1866. In the 
middle of February, 1866, the plaintiff contracted to sell the £22,000 
stock at 42 per cent. To enable him to complete that contract he 
applied to the defendants, Foster & Braithwaite, through his agents, 
Price & Pott, to allow him to pay off the £6,000, with the full amount 
of interest (six weeks having elapsed) up to the 28th of March. That 
application was made by Price & Pott on behalf of their principal, but 
not naming him, in a letter dated the 16th of February, 1866. Tbia 
application was declined by the defendants, on the ground that the 
Grand Trunks were negotiated for the account at the end of March* 
In consequence of this refusal by the defendants, before the expiration 
of the three months the plaintiff was obliged to pay to his purchaser the 
difference between the price at which he had sold the stock and the 
price at which the same amount of stock was subsequently bought by 
the purchaser, which was 46 per cent, that difference being £880. The 
plaintiff, in pursuance of his contract, repaid to the defendants the sumi 
£6,000, with interest, at the expiration of the three months, and they 
re-transferred £22,000 similar railway stock into the name of the plain- 
tiff on the 28th of March, 1866. The plaintiff subsequently discovered 
that the defendants had, on the 14th and 15th of February, 1866, two 
days before their refusal to accept payment of the loan, sold the stock 
so deposited with them at the price of about 46 per cent, and had after- 
ward re-purchased other stock at a much lower price, that is, at about 
30 or 32 per cent, which re-purchased stock was that which was re- 
transferred to the plaintiff at the expiration of the loan, by which it 
appeared that the defendants had made a profit of about £3,000 by the 
loan transaction. 

The bill prayed that an account might be taken of the money pro- 
duced by the sale, and the plaintiff claimed to be entitled to the profit 
realized by the defendants. 

Sir R. Malins, V. C. The demand made by the plaintiff in this bill 
is resisted by the defendants on three grounds. 

With regard to the first of their objections, the law is clearly settled 
that a principal may sue upon a contract entered into on his behalf by 
an agent, although his name was wholly concealed at the time of the 
contract. In Smith's Mercantile Law, 3d ed., p. 134, the rule is cor- 
rectlv stated to this effect. 

The recent and very important case of Grissell v, Bristowe, Law 
Rep. 3 C. P. 112, also entirely supports that rule. In that case the 
majority of the Court of Common Pleas decided that there was that 
liability on the part of the defendants, who were the jobbers, who pur- 
chased nominally from Barr}' & Co., but in reality ficom Grissell. The 
case of Mortimer v. M'Callan, 6 M. ^ W. 58, was one in which an un- 
disclosed principal was made liable upon a similar contract through a 
broker on the Stock Exchange for the sale of stock ; and many instances 

• • • 
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306 LANGTON V, WAITB. 

have oocarred where, upon a member of the Stock Exchange becoming 
a defaulter, his books have been handed over to the committee of the 
Stock Exchange, or to the oflScial assignee appointed by them, and 
contracts which he had made, and upon which he, as a member of the 
house, was personally responsible, have been enforced against his 
undisclosed principals, the money recovered being applied towards 
pa^'ment of the defaulter's debts to other members of the Stock Ex- 
change. In the present case the parties were brokers on lK>th sides, 
and from their very position the defendants must have known that 
Price & Pott were merely agents for the borrower ; and if there had 
been any doubt upon that subject it must have been removed by the 
production of the transfer of the £22,000 stock executed by the plain- 
tiff ; and in the letter of the 16th of February Price & Pott speak of 
their prindpaL It is also to be observed that Price & Pott would have 
precisely the same remedies against the defendants as the plaintiff has, 
if they were to be treated as principals. No injustice can therefore be 
done to the defendants by their being sued by the plaintiff as principals 
instead of as agents, and I am of opinion, for these reasons, that the 
first ground of defence wholly fails. 

The 49th rule of the Stock Exchange is in these terms : ^< The Stock 
Exchange does not recognize in its dealings any other parties than its 
own members ; every bargain, therefore, whether for account of the 
member effecting it, or for account of a principal, must be fulfilled 
according to the regulations and usages of the house ; and should a 
principal, without the consent of the committee, attempt to enforce by 
law, a claim against a member of the Stock Exchange, the committee 
will decide as to the liability of the broker or agent of such principal 
for any cost or damages incurred in consequence of legal proceedings." 
The 49th rule, therefore, which was relied upon by the defendants, 
makes all stockbrokers principals as between themselves, but it does 
not take away the right of the principals to sue in respect of their own 
rights in their own names. 

As to the second ground of defence, that the sale of the stock was 
in accordance with the rights of the defendant and the contract between 
the parties, the law is perfectly clear ; and it was not disputed by the 
defendants' counsel that, in the absence of express contract, the paw- 
nee of property cannot sell it until the debt for which it is pledged be- 
comes pa^'able, and if he does so, the owner has a right to charge the 
pawnee with the price he gets for the property, if be finds it to his 
interest to do so. In the present case there was clearly no contract or 
right to sell the stock, and I am of opinion that the second ground of 
defence also fails. 

The third and last ground of defence was the one mainly relied upon 
by the defendants' counsel, namely, that the custom of the Stock Ex- 
change gives the lender of money on security' a right to sell the security 
whenever he thinks proper. If there be such a custom, it would be 
manifestly unjust : the borrower would be completely at the mercy of 
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the lender, who might convert the security and appropriate the pro- 
ceeds to his own use, and at the expiration of the period of the loan be 
wholly anable to return to the borrower what belonged to him. But is 
tliere such a custom ? On the part of the plaintiff, no less than eight 
stockbrokers gave evidence upon the subject, and they speak in very 
distinct terms: Mr. Price, who was the agent in this transaction, says 
^* that there is no rule or custom of the London Stock Exchange 
authorizing a person by whom a loan is made for a fixed period, upon 
the security of stock transferred into his name, to sell such stock dur- 
ing the period for which the loan is made, and that stock so pledged is 
treated only as collateral security, for the repayment of the loan." In 
that statement he is supported by Mr. Zoete, the deputy chairman of 
the committee of the Stock Exchange, who speaks in precisely the same 
terms, denj-ing that there is such a custom. Then there are the affidavits 
of six other stockbrokers of great experience, who all speak to the 
same effect. This evidence is positive and distinct that there is no 
such custom. This is attempted to be met by the defendants by the 
evidence of other stockbrokers ; but, on looking at their evidence, it is 
in far less distinct terms, and I do not think it amounts to a contrary 
statement ; and, indeed, it would be surprising if there were an}* right 
in the lender of money to sell the pledge. I will take, as an example, 
the evidence of Mr. Scott, who says : *^ As to rule 64, 1 have no doubt 
that this rule is always acted upon. A lender may transfer the security 
deposited with him during the currency of the loan, but when the time 
has elapsed the lender must transfer to the original borrower the iden- 
tical security deposited. When stock has been deposited as securit}-, 
there is no means of identifying the stock deposited. It is the prac- 
tice at the Stock Exchange to deal with stock in this way : where the 
stock deposited cannot be identified, it is sufficient to re-transfer the 
like amount of stock. It is impossible to raise any objection on 
the want of identity on the security of stock. I have heard it stipulated 
that security of this description should not be transferred. In the 
absence of such stipulation I have never heard, before this case, a com- 
plaint that the security had been transferred. The object of such a 
stipulation would probably be to prevent such security being thrown 
on the market. Such a stipulation might very materially lessen the 
value of such security as a security. A dealer without this right of 
transfer would probably require a larger percentage on the loan. I 
should myself decline to lend money at all, unless I had power to make 
use of the security. In the absence of any stipulation, I consider that 
the lender may always transfer. According to the practice of the Stock 
Exchange the seller is bound to transfer at the price named by the 
buyer. If A. sells stock to B., he is bound to transfer to B.'8 nominee at 
the price R chooses to name. The consideration stated in the transfer 
is no evidence,^ and so forth* Mr. Charles Wood says : *^ I have been 
a considerable dealer in consols. Wliere money has been advanced on 
the security of consols it is invariably the custom for the lender to 
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deal with the oomok while the loan is ronning. A lender woald take 
it for granted that he had such power of transfer. I bare never known 
it stipnlated that consols shoaki not be dealt with ; business could not 
be carried on unless there were that power — it would require so much 
more capital/' Mr. Paine and Mr. Mortimer speak to the same effect 
These witnesses speak of using the security, which may well mean the 
right of transferring the mortgage or pledge — a right which is not 
disputed by the plaintiff. That is, they might transfer the mortgage, 
or they might sub-mortgage. The lender, under such circumstances, 
might suddenly want his money, and it would indeed be a rery hard 
rule, if he wanted the money he had lent for a certain purpose, if he 
could not transfer the security to another. That is a right that is not 
disputed by the plaintiff, and that is a right that I should consider the 
lender of money upon any security whatever would have. But there 
can be no custom in opposition to an express rule. Now, I consider 
the 64th rule of the Stock Exchange conclusive upon the subject That 
rule is in these few, but very distinct, words : *^ In all cases of loans 
on the deposit of security, the lender is bound to return the identical 
securities deposited, nnless it be otherwise stipulated at the time of 
making the loan. But this liability does not apply to a member who 
has taken in stodc or shares upon continuation at the market price." 
How can the identical security* be re-transferred if the lender is at 
liberty to sell it? I am therefore of opinion that this rule is conclusive 
upon the point, and shows that the evidence of the eight brokers who 
have made affidavits for the plaintiff is perfectly correct I am of opin- 
ion that the alleged custom is in direct opposition to the express nile, 
and has, consequently, no existence. There is no such custom, and 
the rule obliges the lender to return the identical security which is 
pledged for the loan. It was ai^ed for the defendant that the stock 
could not be identified, but it appears to me there is no such difficulty in 
identifying stock as was suggested. It is the constant practice of this 
court to trace and identify stock when it has been improperly dealt 
with. The principle that the pawnee of stock has no right to sell, and 
that if he does so he must be charged with the price it produced, what- 
ever may be the subsequent reduction in its value, is established by the 
case of Ex parte Dennison, 8 Ves. 552. That case, I take it, goes the 
whole length of the principle upon which I intend to decide the present 
case. I am therefore of opinion that the defendants had no right to 
sell the stock pledged to them, and that, having done so, they must be 
charged as between themselves and the plaintiff with the amount which 
was produced by the sale. It must be observed that, if it bad not been 
for this wrongful sale on the part of the defendants, they would un- 
doubtedly have been ready to re-transfer the plaintiff's stock in the 
middle of February, 1866, and he would have been saved the loss 
which their conduct has forced upon him. The result is, that there 
must be a declaration that the defendants were not entitled to sell 
the £22,000 Canada Trunk Railway stock which was deposited with 
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them ; and there must be an aoooant taken of what was piodaoed by 
the aale. From sach acooont there mast be dedacted the £6,000, and 
interest up to the 28th of March, and the defendants most pay the 
balance of the amount so found due ; and the plaintiff must, as he 
offers by his bill, re-transfer to the defendants, or account to them 
for the value of the £22,000 stock which they re-transferred into his 
name ; and the defendants must pay the costs of the suit The de- 
fendants must also be charged with interest at 5 per cent upon the 
money that is due, from the 28th of March, 1866. 



C. Purchoie of Equity hf Mortgagee, 

VILLA V. RODRIGUEZ. 
SuPRJOiB CouBT, United Statbs, 1870. 

[IS WaH 323.] 

Mil. Josncs SwATNB delivered the opinion of the court. 

This is an appeal in equity from the decree of the Circuit Ck>urt of 
the United States for the District of California. The appellant was the 
complainant in the court below. The decree was against him. 

He seeks to redeem the premises in controversy according to the 
prayer of his bill. The defendant, Rodriguez, claims an indefeasible 
estate in them as regards the complainant and those from whom he 
d erives ti lFe. The other defendants claim under a contract of pur- 
chase made with Rodriguez. The validity of the complainant's titlcj 
if his grantor had anything to convey, is not questioned. Nor is the 
original title of his grantor and of those who conveyed to him denied. 
But the defendants insist that the title of all those parties was vested 
absolutely in Rodriguez by deeds duly made and recorded before the 
conveyances to the complainant and his grantor were executed. The 
complainant insists that Rodriguez, after, as before, the legal title was 
conveyed to him, held the premises only as security for a debt. This 
iTthe hinge of the controversy between the parties. 

The entire tract, of which the premises in controversy form a part, 
was convej-ed by Jos^ Maria Villavicencia on the 13th of April, 1852, 
to'his seven children. He died in 1853. The widow and five of the 
children conveyed to Fulgencio, also one of the children, on the 16th 
of December, 1867. On the 26th of the same month Fulgencio con- 
ve3'ed to the complainant By virtue of this conveyance he claims 
six-sevenths of the tract That proportion Is his if his title be valid. 

The widow is the sister of the defendant, Rodriguez. On the 4th of 
December, i860, she and three of the children, the other four being 
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under age, executed to Rodriguez, for money then borrowed, a note 
for $4,000, parable a jear from date, and bearing interest at the rate 
of two per cent a month, payable at the end of each six months there- 
after; the interest, ^*if not so paid, to be added to the principal and 
draw interest at the same rate, compounding in tlie same manner." 
A mortgage upon the entire tract was given at the same time by the 
makers of the note to secure its paj'ment. The mortgage contained a 
provision, that in default of the paj-ment of the interest as stipulated, 
the principal should become due and payable at the option of the 
mortgagee, and that the mortgage might thereupon be foreclosed and 
the premises sold to satisfy the mortgage debt, and that out of the 
proceeds of the sale the mortgagee should be authorized to retain, 
besides his debt and costs, a counsel fee of five per cent upon the 
amount found to be due. The mortgage contained a further provision 
that the mortgagee might pay all taxes and encumbrances on the prop- 
erty^^ and that the amount of such advances should be secured by the 
mortgage, and should also bear interest at the rate of two per cent per 
month. Rodriguez subsequently paid $1,172 to redeem the property 
from a sale for taxes. On the 29th of April, 1864, the widow and five 
of the children conveyed to him by a deed absolute in form. It is 
recited in the deed that the debt secured b}* the mortgage then 
amounted to about $10,000. On the 17th of February, 1865, one of 
the children, who was a minor when this deed was executed, and hence 
had not Joined in it, also conveyed to Rodriguez. Nothing was paid 
to, the grantor. On the 20th of Maj*, 1865, the other and seventh 
child, who had then become of age, executed a like couvej-ance. The 
consideration paid was $100. 

On the 22d of July, 1860, Iiodrignez demised the premises so con- 
veyed to him to iiis co-defendants, Edgar W., Isaac C, and Rensselaer 
E. Steele. The defendant, George Steele, subsequently became inter- 
ested in this contract by an arrangement with the lessees. The lease- 
hold term was for five 3'ears from the 1st of August, ensuing its date. 
Rodriguez stipulated that at the end of the term, or within five da3'a 
thereafter, the lessees might purchase by paying him $25,000 in gofd, 
and upon such payment l)eing so made he covenanted that he would, by 
a sufficient deed, release and quitclaim to the lessees or their heirs and 
assigns, free from all encumbrances created by him, all the right and 
title which he then had to the premises, or which he might thereafter 
acquire from the United States, or from any of the heirs of Jos^ Maria 
Villavicencia. 

The lessees and their assignees insist that they are bona fide pur- 
chasers without notice. 

This proposition cannot be maintained. The contract gave them the 
option — it did not bind them — to buy at the time s|)ecified. That 
time had not arrived when this bill was filed. Non constat that they 
would then exercise their election aflSrmatively and pay the stipulated 
price. But this point is not material. The doctrine invoked has no 
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application where the rights of the vendee lie in an executory contract. 
It applies only where the legal title has l)een convej^ed and the pur- 
chase-mone}' full}' paid. The purchaser then holds adversely to all the 
world, and may disclaim even the title of his vendor. 

This contract calls for a quitclaim deed. The result would be the 
same if such a deed had been executed and full payment made, with- 
out notice of the adverse claim. Such a purchaser cannot have the 
immunity which the principle sought to be applied gives to those enti- 
tled to its protection. This contract may, therefore, be laid out of 
view. It is no impediment to the assertion of the complainant's rights, 
whatever they may be. It does not in any wise affect them. 

Xhe law upon the subject of the riglit to redeem where the mortgagor 
has conveyed to t^ie mortgagee the equity of redemption is well settled. 
It is characterized by a jealous and salutary policy. Principles almost 
as stern arc applied as those which govern where a sale by a cestui 
que trust to his trustee is drawn in question. To give validity to suchi 
a sa le by a m ortgagor it must be shown that the conduct ^f the mort-/ 
gagee was, in all Uiings, fair ancl frank7 and that he paid for the prop-) 
ert}' what it was worth. He must bold out no delusive hopes ; he must 
exercise no undue influence ; he must take no advantage of the fears 
or povert}' of the other party. Any indirection or obliquity of conduct 
is fatal to his title. Every doubt will be resolved against him. Where 
confidential relations and the means of oppression exist, the scratiny is 
severer than in cases of a different character. The form of the instru- 
ments employed is immaterial. That the mortgagor knowingly surren- 
dered and never intended to reclaim is of no consequence. If there is 
vice in the transaction the law, while it will secure to the mortgagee 
his debt, with interest, will compel him to give back that which he has 
taken with unclean hands. Public policy, sound morals, and the pro- 
tection due to those whose property is thus involved, require that such 
should be the law. 

The terms exacted for the loan by Rodriguez were harsh and oppres- 
sive. The condition of the widow and orphans might well have touched 
his kindred heart with sympathy. It seems only to have whetted his 
avarice. Two per cent a month — and this, if not paid as stipulated, 
to be compounded — was a devouring rate of interest. It was stipu- 
lated that the further advances should bear interest at the same rate. 
H e dema nded an ac^ustment when, from the failure of the crops and 
other causes, the property was greatly depressed, and he knew the 
wTdow andlier 'cEndfeiThad ho~means of payment The alternatives 
presented were an absolute conveyance of the property, or a foreclosure 
and sale u nder the mortgage. He was anxious to procure the deed, 
and exulted when he got it. The debt and advances, with the interest 
superadded, were much less than the value of the property. The note 
and mortgage were executed by three of the children and the widow ; 
the deed by the widow and five of the children. The other two chil- 
dren conveyed at later periods. The oonaideration of the conveyance 
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bj the foar children not parties to the note and mortgage was each that 
if an absolute title passed, their deeds most be regarded as deeds of 
gift of their shares of a valuable estate. Dana, who took the acknowl- 
edgment of the deed executed by the widow and five children, testifies 
that the widow inquired whether the deed contained all the agreements 
between her and Rodriguez. Dana translated it to her. She com* 
plained that the agreements were omitted. Rodriguez insisted that 
they were in the deed, and added *^ that they ought not to distrust him, 
as he was taking all these steps for their interest** The widow and 
chUdren then executed the deed. Dana, speaking of a subsequent 
conversation with Rodriguez, on the same day, ** which was altogether 
unsolicited,*' says: ''He stated to me that his object in getting the 
Villavicencia family to execute the deed aforesaid was to secure his 
money, money which he had loaned or advanced to them, and save 
the property for the benefit of his sister and her family, while if it re- 
mained in their hands he might lose his money, and his sister and her 
children would lose the whole property. He said they had done wisely 
in trusting him, as he intended to deal justly by his sister.** Rodriguez 
was examined as a witness. Referring to a period shortly preceding 
the execution of this deed, he says: ^^ Afterwards I had with them 
further conversation, and told them, I don*t wish to speculate upon 
you, because you are my relations, and you have treated me well. If 
I can sell the ranch for enough to reimburse myself for my outUiys as 
well as interest^ I will return yon the surplus nsoney, if any ; and, also, 
if I can sell a portion of the ranch, or enough to reimburse myself for 
my advance, I will do the same, and return to yon the unsold portion 
of the ranch, but if I have bad luck and cannot sell it, I will lose my 
money.** Elsewhere, in the same deposition, he saj-s : ''I stated at 
the ranch, and again stated to my sister afterwards, that I would re- 
turn the surplus money, but it was no obligation of mine. It may be 
that I said so to Charles Dana at that time.'* 

He made the same admissions to other persons who are in no wise 
connected with this litigation. Their testimony is found in the record. 
It is unnecessary to extend the limits of this opinion by accumulating 
and commenting upon it The widow and five of the children, all who 
have been examined, testify that they understood the deeds to be only 
security for the debt This explains the transaction as to those who 
were not parties to the note and mortgage. There is no other way of 
accounting for their conduct The testimony of Rodriguez alone is 
sufficient to turn the scale against him. He cannot repudiate the as« 
surances upon which his grantors were drawn in to convey. To per- 
mit him to do so would give triumph to iniquity. The facts indisputably 
established bring the case clearly within those principles by the light 
of which, in determining the rights of the parties, the judgment of this 
court must be made up. The complainant stands in the place of those 
from whom he derives title. He is clothed with their rights, and is 
entitled to redeem six-sevenths of the premises upon paying that pro* 
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portion of the mortgage debt and interest The former mnst be held 
to include the amount advanced, as well as that represented by the 
note, and the latter be settled by the terms of the contract and the law 
of California. The rents, issues, and profits, and improvements made 
upon the premises most also be taken into the account. 

The decree is reversed, and the cause will be remanded to the Cir« 
colt Ck>urt with directions to enter a decree and proceed 

In conformity to this opinioru 



DE MARTIN v. PHELAN. 
SupRBMB Court of California, 1807. 

[115 Col. 53S.] 

Tbmplb, J. This appeal is from a Judgment upon demurrer to the 
complaint The complaint contains averments to the effect that on 
the fourth day of November, A. D. 1881, plaintiff owned a certain 
tract of land which was then subject to mortgage liens^ then owned 
by James Phelan* The amount due on said mortgages was $196,000. 
The real estate was worth $390,375. The plaintiff and her thirteen 
children were in indigent circumstances, destitute of available means of 
support^ in great need, and unable to secure an additional loan upon 
said land or to sell the same, owing to financial stringency then 
prevailing, and were wholly dependent upon the charity of others. 
Said Phelan knew of her distressed condition, and also that her equity 
of redemption was worth at least $45,500. Still, designing to take 
advantage of her distress and necessities, he first offered her S^^OOO, 
and then $10,000, and finally $19,000, for her equity of redemption. 
The offers were successively made on different days, and, in the mean- 
time, said Phelan had her property advertised for sale, under execu- 
tion, on a decree of foreclosure of said mortgages, and had the sale 
postponed repeatedly, for the purpose of securing her equity of redemp- 
tion for a sum greatly disproportionate to its value, by taking an 
oppressive and unfair advantage of her necessities and distress. 

Also that on the fourth day of November, 1881, decedent made 
her the offer of $19,000, and threatened to proceed with the sale 
unless she accepted it Compelled by her distress and necessities, 
she finally did accept said offer, and conveyed her equity to him for 
said sum. She did not know that decedent had taken such advantage, 
or that he knew of her necessities and distress at that time, but 
that she discovered such fact on the twenty-seventh day of Decem- 
ber, 1887. 
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It is averred that when defendaot falselj* represented that he would 
sell said propert}', unless she accepted $19,000 for her equitj*, dece- 
dent did not intend to sell said propertj*, but had in fact determined 
not to sell the same, unless ho was unable to procure plaintiff's 
interest for $45,500. He fully intended to offer her $45,500 for 
Ver equity, if he could not procure it for less. This intention was 
concealed from plaintiff, and decedent knowingly and designedly took 
advantage of her said necessities and distress. 

A great many objections are made to this complaint, but I do not 
deem it essential to consider any of them, except the general objec- 
tion that it states no cause of action. That the complaint does not 
state a cause of action is quite obvious. 

The facts constituting the supposed f^aud are: 1. Plaintiff was 
without available means, and in great financial distress ; 2. Decedent 
had obtained a judgment foreclosing mortgage liens upon her land, 
amounting to $196,000. Her land was worth much more than this, 
but owing to a temporary stringency in the money market, she could 
not borrow more money upon the land or sell it for more than the 
mortgage debt ; 3. Decedent knew that her equity of redemption was 
worth $45,500, and was willing to pay her that for it if he could not 
get it for less, but concealed fh>m her his estimate of its value, and 
his willingness to pay that sum provided she would not take less; 
4. He caused the property to be advertised for sale under the decree, 
and then caused the sale to be repeatedly po.st[K>ned; in the mean- 
time making her successive offers for her equity of $4,000, $6,000, 
$10,000, and $19,000, which last offer she accepted, in ignorance 
that deceased would have given her more had she insisted upon it, 
and induced by her necessities and fears of losing her property in 
case of a sale under the decree. 

It is impossible to believe counsel serious in their contention that 
it constituted fraud or oppression on the part of Phelan, to conceal 
from her the fact that he intended to offer her as much as $45,500 
for her equity, if he could not succeed in getting it for less. It would 
constitute a new departure, both in business and legal ethics. If the 
obligation to make such disclosures rested upon Phelan, of course the 
like obligation rested upon the plaintiff to state to Phelan the very 
least sum her necessities could induce her to accept ratlior than 
permit a sale. Negotiations under such conditions would surely be 
novel. 

The real point in the case is, I presume, that the relations between 
mortgagor and mortgagee are in a sense fiduciary, and the mortgagee 
must obtain no advantage over the mortgagor by the use of the least 
unfairness or oppression ; and it is maintained that it was oppression 
on the part of Phelan to get the property for an inadequate price, 
taking advantage of her necessities. 

1. In the first place, the relation between the parties was in no 
sense fiduciary. At common law the mortgagee, at least after oon« 
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dition broken, was the legal owner and could oust the mortgagor. He 
was reall}' a trustee. Under our system he occupies no such posi- 
tion, and ordinarily has no control over the mortgaged estate. In 
those cases in which he is, by the mortgage, given some power or con- 
trol over the estate before foreclosure, the old rule ma}- prevail. Tiiere 
is nothing to show the nature of the mortgages formerly held .by 
Phelan, nor does it now matter. When the wrongs detailed in the 
complaint were enacted the morl^ges had been foreclosed, and 
Phelan had only his decree. It does not appear that a receiver had 
been appointed, or that proceedings to that end were threatened. 

2. The sale, even after the decree was obtained, was not hastened. 
The negotiations between the parties were protracted and deliberate. 
Plaintiff was fully aware of the situation, and knew all the essential 
facts of the case. The sale was adjourned many times, and successive 
offers were made to her for her equity. She sa^'S she was threatened 
with a sale under the decree if she did not sell. Of course she knew, 
without being told, that such sale was inevitable if she did not pay 
the debt or sell her equity. The financial stringency was not brought 
on by Phelan. It is not charged that he interfered to prevent her 
selling to another, or to prevent the obtaining of a loan. 

I can discover no element of fraud, oppression, or unfairness in the 
case. 

The Judgment is affirmed. 

Henshaw, J., and McFabland, J., concurred. j\^ , r :> c x - 
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D. Clogging the Equity of Redemption, 

JENNINGS V. WARD. 
Chancebt, 1705. 
[3 Vem. 520.] 

The defendant Ward lends money to Neale, the Groom Porter, to 
carry on his buildings in Cock and Pye fields, and took a mortgage from 
him to secure £16,000, with interest at 6 per cent, and in another deed, 
executed at the same time, took a covenant from Neale, that he should 
convey to the defendant, if he thought fit, ground rents to the value of 
£16,000, at the rate of twenty years' purchase. The bill being to 
redeem, the defendant insisted on that agreement ; but the Master of 
the Bolls decreed a redemption, on payment of principal, interest, and 
costs, without regard to that agreement ; but set aside the same as 
unconscionable. A man shall not have interest for his money, and a 
• collateral advantage l)esides for the loan of it, or clog the redemption 
with any by-agreement. 
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RE EDWARDS' ESTATE- 

EsTATBB Court, Ireland, 1861. 

[II It, Ch, 367.] 

Thb qoestion in this case was raised on a motion by the petitioner 
tomake the conditional order for sale, previously granted by the court, 
absolute. Cause was shown against making the order absolute b}' 
F. W. Jackson, a mortgagee on the estate. Jackson grounded his 
opposition on his deed of mortgage, dated the 8d of May, 1859. This 
deed contained a proviso that Jackson would not call in the sum se- 
cured (^2,500) until two years had elapsed, or twelve months' interest 
hadaccrned due ; and '^ that in case one full year's interest on said prin- 
cipal sum of £2,500 shall become due and be unpaid at any time during 
the said period of two years, or in case the said John K. Edwards shall, 
at the expiration of the said period of two years, be unable to redeem the 
mortgaged premises, it shall and may be lawful for the said Peter W. 
Jackson, his executors, administrators, or assigns, if hie or they should 
so elect or prefer, to purchase for his or their own use and benefit ; and 
the said J. E. Edwards doth hereby for himself, his heirs an'd~~assigns, 
promise and agree to sell and absolutely convey,' by all ueces8ar3''^deeds 
and assurances in the law, to the said P. W.~ Jackson, his lielre and 
assigns, the part of the mortgaged premises called Old Court, for such 
sum as, with the sum of £2,500, and interest then due thereon, would 
make £4,000." Jackson now, relying on this agreement^ contended that 
Edwards was bound to complete the conveyance of Old Court to him. 

Harorbave, J. I have no doubt that this agreement on the part of 
Mr. Edwards, to sell the Old Court estate for £4,000, in the event of 
his not being able to redeem the mortgage on the 4th of. December, 
1860, is totally void, and ought to be disregarded b}* a court of equity. 

The rule of equity is, that no onerous engagement of any description 
can be entered into by a mortgagor with his mortgagee on the occasion 
of the mortgage. I do n ot doubt that if this conti*act had been entered 
intqjby^r. Edwards with Mr. Jackson, after the completion of the ^ ^ 
mortgage transaction, and when Mri Edwards had got the money m his 
pocket, it would be perfectly valid ; l>ut then the mortgagor would be , 
under ho kind of pressure, and he would be able to exercise Els un- ' 
biassed judgment, as to whether it was a fair contract. But when the 
contract is part of the arrangement for the loan, and is actually Inserted 
in the mortgage deed, it is gresuiped to be made under pressure, and^ ~ 
is not capable of being enforcedT''^''""*''''^"''' ^^^ """^ 

If the land had fallen in value below £4,000, Mr. Jackson would 
have insisted on being treated as a mortgagee ; but, as it has risenTlie 
sa^'s he is a purchaser; that is, he gets a collateral benefit over and 
above his principal and interest, which a court of equity never permits. ' 

This contract is virtually a clause of foreclosure on a fixed day ; and 
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even in England, where foredosare is possible, it only takes place after 
a bill has been filed for the purpose, and after the mortgagor has had 
one or more days fixed for paying the debt^ 



GLEASOIiPS ADMINISTRATRIX v. BURKE, 

Chancery, New Jersey, 1869. 

[SO N. J, Eq. 300.] 

The Ghancbllob. The complainant's intestate, in April, 1862, 
leased of H. M. Post a lot of land twent3--fiye feet by one hundred feet, 
at the southeast corner of Prospect and North First streets, in Jersey 
City, for the term of fifteen years, with a provision for a renewal for 
ten years longer. He leased it for the purpose of erecting upon it a 
building for his business, to front on North First Street. He applied 
to Burke, with whom he had^been in the habit of dealing, for a loan of 
$1,500 for that purpose. Burke agreed to advance this loan after he 
should have expended $500 on the building. Gleason proposed to 
secure it by mortgage, but upon applying to Mr. Clark, the counsel 
of Burke, to arrange the matter, he advised that a mortgage should 
not be taken, but that for the $1,500 Gleason should assign the lease ; 
to this Gleason assented, and executed the assignment on June 1, 
1862, absolute on its face, reciting the consideration of $1,500. Before 
this assignment was made, Gleason had oflfered to Burke to let him 
put up a building on twenty-five feet of the rear of the lot without 
charge, and that he, Gleason, would permit Burke to occupy that part 
during the whole term, and he would pay the rent, taxes, and assess- 
ments for and upon the whole lot, so that it should not cost Burke 
anything. He alleged as the ground of this offer, that this rear part 
was of no value to him, and that such a building would bring business 
to him and add to the value of his premises. 

At or shortly after the assignment of the lease, it was agreed that 
Gleason should pay the $1,500 by semi-annual instalments of $125, 
until the same and all interest on it should be paid ; and that upon 
such payment, Burke should re-assign to Gleason the lot, except the 
twenty-five feet of the rear, which he should retain for the residue of 
the term and the renewal ; and it was agreed that for the term and its 
renewal, Gleason should pay all rents, taxes, and assessments on the 
whole lot This agreement was made by parol only, but was to be 
reduced to writing and signed ; it was reduced to writing by Mr. Clark, 
but both parties neglected to sign it. After the assignment of the 
lease, Gleason finished bis house, and Burke advanced the loan as 

1 Accord: Broad v. 8elfe, 11 Wkly. Rep. 1036 ; Tenneij v. Nicholson, 87 IIL 264 ; 
Iiiuin«l V. Lyford, 72 Me. 280; Hjndman v, Hyndman, 19 Vt. 9. — £i>. 
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needed for that parpose. Barke bailt a hoaae on the tirentj-five feet, 
on which he expended about $1,800 ; it was finished in the fall of that 
year, after Gleason's honse was finished; both were being erected at 
the same time. Barke has since received the rents of the rear baild- 
ing, amounting to about $1,800, and Gleason and the complainant have 
paid all rents, taxes, and assessments for the lot. Gleason died in 
October, 1865, and until his death continued dealing with Burke, who 
sold him the goods used in his business, on credit. ^ 

After the complainant became administraCix, she tendered to Burke ( )v. 
the balance of the loan and the interest accrued on it, and demanded a 
re-assignment of the lease. Burke refused to accept the payment or to 
re-assign the lease, unless he retained the twenty-five feet of the rear 
of the lot, and complainant would agree to pay all the rents, taxes, 
and assessments, for the whole lot for the residue of the term ; this 
she refused to da 

Upon this, complainant brought this suit, alleging that the assign- 
ment of the lease is a mortgage only, and that she is entitled to re- 
deem the whole premises, and praying for a re-conveyance, upon paying 
the amount of the loan still unpaid, with interest, and upon pajing the 
amount expended by Burke for the building on the twenty-five feet, 
above the amount received by him for rents, of both which she prays 
an account may be taken. 

The defendant contends that this was an absolute sale of the lease, 
with an agreement to convey part of the premises upon payment of 
$1,500 and interest 

One may convey^ lands for a certain price, and agree to re-purcbase 
them at a fixed time, for a certain amount exceeding the price received, 
and the interest, without the sale being construed a mortgage, or the 
transaction being affected with usury. But such transactions are sus- 
picious ; they are an easy doak for usur}', and their bona fides must be 
clear, and the court must be satisfied that it was not intended to cover 
usury, or to take away the right of redemption upon what was, in fact, 
intended as a mortgage to secure a loan. Courts of equity are Tcry 
jealous of every device or contrivance intended to take away the right 
of redemption of what is the security for a loan. And one proof that 
the formal conveyance was intended as a mortgage only, is that the 
transaction commenced by negotiations for a loan, and conveying the ~ 
land as securit}' for the loan. In this case the original agreement wa3~~ 
for a loan, and the property was offered by way of mortgage, and the 
form only was changed at the suggestion of counsel. The transaction ' 
must be considered as a mortgage onljs and not as a sale and agree- 
ment to re-convey part on payment of a fixed sum. Another, indi- 
cation of the transaction being a mortgage, existing in this case is, 
that Gleason agreed to pay back the principal and interest at fixed 
times. 

In a mortgage, any agreement to pay more than the sum loaned and 
lawful interest, is usury; so also must an agreement to allow the 
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\ lender to retain part of the land mortgaged after being repaid the loan 
I in full, be treated as usarioas ; and neither will be enforced by ooarta 
( of law or equity. If this was the whole of this transaction the com- 
plainant would be entitled to the fall relief sought. 

But a borrower and lender may lawfully make other bargains even 
relating to the mortgaged property, and if they are not in considera- 
tion of tlie loan, or the condition of its being made, and are otherwise 
lawful, they may be enforced. 

If Gleason had not borrowed money of Burke, he might lawfdlly 
have given him without consideration the right to occup}- part of his 
lot for the term, on the conditions here agreed upon; and if Burke had 
erected the building in accordance with the gift, the gift would be 
valid, and would be enforced in equity. In this case it needed no 
agreement in writing, the legal title to the land for the term was in 
Burke by the assignment ; and effect can be given to it by limiting the 
quantity of land to be re-conveyed, in ordering redemption according 
to the actual agreement between the parties. It is certainly a case in 
which the gift should be shown by clear proof. But it is sustained by 
the testimony of Scott and Burke, and the subsequent agreement in 
oonformit}' with it is proved bj' Clark, and by the fact that Gleason, 
in his life, permitted Burke to build, to rent the building, and receive 
all the rents, while he paid all the ground rent and the taxes and 
assessments for the whole lot. These facts, and the testimony of 
Clark, are consistent with the fact that the gift of the twenty-five feet 
was a usurious premium for the loan. But the evidence of Burke and 

1 Scott shows that the gift was made for other reasons, and was not 
connected with the loan, or a condition of its being made. There is 
no evidence, and no circumstance to contradict or impeach these 
witnesses. 

The complainant is entitled to a re-convej'ance of the seventy-five 
feet of the north part of the lot, upon being paid the balance of the 
f 1,500 unpaid with interest, and upon executing an agreement making 
that part liable for the ground rent, taxes, and assessments on the 
whole lot, but not for taxes and assessments on the rear building. 



UHLFELDER & CO. v. CARTER'S ADM'R. 

SupRXME Court, Alabama, 1879. 

[64 Ala. 527.] 

Bill for an accounting. 

Brickell, C. J. As the case is presented, it is not necessary 
to inquire whether the stipulations for the fliture delivery of the 
cotton, contained in the mortgages, can be regarded as agreements for _ 
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liqaidated damageB, or in the natare of a penalty, to be eompensatedi 
if there is a breach, only by the reoovery of actual damages. The 
whole inquiry is resolyed into the question, whether these stipulations 
are not mere devioes to obtain a greater rate of interest, for the for- 
bearance of an existing debt, than is lawful. The facts are, that the 
mortgagor was indebted to the mortgagees, in a sum stated in the mort- 
gages at eight hundred dollars, but which is shown to have been much 
less in amount ; the balance accruing upon dealings for several years. 
The mortgagor was a farmer of limited means, known to the mortgagees 
not to have the ability of raising more than fideen or twenty bales of 
cotton in any one year, under the most favorable circumstances, and 
not of ability to purchase cotton to supply any deficiency between the 
quantity he could raise and that stipulated to be deliver^. The mort- 
gagees were retail merchants, not factors, or brokers, or warehousemen. 
Into the first mortgage is introduced a stipulation, that the mortgagor 
shall, on or before the first of the ensuing October, deliver to the mort- 
gagees, for storage and sale, forty bales of cotton; and into the second 
mortgage a like stipulation is introduced, for the delivery of fiftj'-four 
bales of cotton. In the event of a failure to deliver, the mortgagor stipu- 
lated to pay, as liquidated damages, one month's storage, and a com- 
mission of two and a half per centum on the value of the cotton not 
delivered. 

All contracts, express or implied, for the payment of money, or 
other thing, or for the peformance of any act or duty, bear interest 
from the day such money or thing, estimating it at its money value, 
should have been paid, or such act, estimating the compensation 
therefor in money, performed. The lawful rate of interest is eight per- 
oentum per annum ; and any contract for a higher rate is usurious, 
and can be enforced for only the principal Code of 1876, §§ 2088, 
2092. Mortgages, like other contracts, may be impeached for usury, 
and, at law, the same consequences result, as would follow from taking 
or reserving it in any other form of contract When, however, it be- 
comes necessary for the mortgagor to resort to a court of equity for 
relief, in the absence of some peculiar fact or circumstance, the court 
will not interfere, unless he paj^s the principal and lawful interest. 
Relief from the usury is the extent to which he is entitled in good con- 
science. 1 Stor3''s Eq. § 301 ; Rr. Rank of Mobile v. Strother, 15 Ala. 
51 ; Hunt v. Acre, 28 Ala. 580 ; Noble v. Walker, 82 Ala. 456 ; Es- 
lava V. Elmore, 50 Ala. 587. 

In determining whether a contract is infected with usury, its sub- 
stance and effect, not its form, is material The intent to take or 
reserve more than lawful interest for a loan of money, or the forbear- 
ance of a debt, roust exist ; and this is deduced from the rebitions of 
the parties, their acts contemporaneous with, or subsequent to the 
contract, and all attendant circumstances. When this intent exists, 
and such is the substance and effect of the contract, no form of cover- 
ing which may be given it^ no device or shift, can sustain it. A simple 
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loan, or the mere forbearaDce of an existing debt, which, with the law- 
ful interest, is not pat at hazard, but is certainly to be paid, will be- 
come usurious, by engrafting upon it stipulations intended for the 
additional profit of the creditor, and not as compensation for loss or 
inconvenience he may bear. Durham v. Day, 13 Johns. 40; Dur- 
ham V. Gould, 16 Johns. 367. 

A commission-merchant, accepting bills, or advancing money for a 
customer, may contract for the usual reasonable commissions in the 
coarse of that business, when the charge is intended as compensation 
for the risk, trouble, or expense he may incur. Nourse v. Prime, 
7 Johns. Ch. 69 ; Brown v. Harrison, 17 Ala. 774 ; Swilly v, L^-on, 18 
Ala. 552. But such transactions must be closely watched ; and in the 
language of Dargan, C. J., in the case last cited, ^^ If the transaction 
was a device to evade the statute against usury, then the mere form of 
the contract oould not relieve the party seeking to enforce it from the 
consequences of usury ; for mere device or shift cannot purge the con- 
tract, if it be tainted with the intent to take more than lawful interests 
by way of loan.'* The itUerU is the test — was it intended to compen- 
sate for risk, trouble, or expense, incurred at the request of the debtor, 
or was it intended to give the creditor additional profit for the loan of 
money, or the forbearance of a debt? 

There is another class of cases, in which, in the usual course of 
business, money and individual services are employed, and when the 
real purpose is to promote the business, parties have been allowed to 
enter into contracts for the loan or advance of money, or for the for- 
bearance of an existing debt, engrafting upon the contract a stipulation 
that the debtor shall do some act by which such business will be in- 
creased, or, if he makes default, to pay such commissions as could have 
been earned if he had performed. Of this class of cafies is that of 
Pollard V. Baylor, 6 Munf. 433, to which we are referred by counsel for 
the appellants ; in which it was held, that a commission-merchant, grant- 
ing indulgences to a debtor, could connect with the contract a stipula- 
tion that the debtor should consign him tobacco, to be sold for the 
pa^'ment of the debt, and, if he failed, that he should pay the usual 
commission for making sales. The case had been previously before 
the Court of Appeals; and the contract was pronounced usurious, and 
a deed of trust made for its security void. Pollard v. Baylor, 4 Hen. & 
Munf. 223. In Cockle v. Flack, 93 U. S. (3 Otto), 844, a commission- 
merchant advanced a pork-packer $100,000, at a stipulated interest, to 
be employed in the purchase of pork, and it was intended the pork 
should be consigned to him for sale. A stipulation that, if it was not 
consigned, a fixed commission should be paid the merchant, it was 
held, did not necessarily render the transaction usurious — that it was 
a question for the Jury, in view of all the facts, to decide whether the 
stipulation was a mere device to cover usurious interest, or engrafted 
npon the advance of the money in good faith, to secure in addition to 

lawftal interest the profits incidental to the sale as commission-merchants* 

21 
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The ooart said : '* It is to be considered tliat defendants were engaged 
in a bosinesa which was legitimate, and in which both costom and 
■oand principle anthorized the Joint use of their money and their 
personal service, increased in valae by their integrity and experience. 
To both these sources they looked for tiieir profits, and they were neces- 
sarily limited. It was a necessity of their trade, and it was lawful for 
them, while loaning their money at a specified rate of interest, to stipu- 
late with parties to whom it was loaned for the inddental advantages 
of acting as commission-merchants for the sale of the property in which 
the money was to be invested by the borrower. They had the right, 
also, to require as a condition of the loan, that it should be invested in 
sncki property as would require their services in selling and handling 
it . . . We see no reason why the parties could not go a step 
further, and stipulate that if, for any reason operating in the inter- 
est of the borrower, he should prefer to become his own broker or 
commission-merchant, or to sell at home, he should pay the com- 
mission which the other had a right to contract for and recover. . . . 
Wliile it was possible to make such a transaction a mere cover for 
U6ur>', it was at the same time possible that the contract was a fair one 
in aid of defendants' business — a business in which they were actu- 
ally and largely engaged, and in which lending was the mere incident, 
and not the main pursuit." A similar transaction was supported in 
Matthews v. Coe, 70 N. T. 280 ; s. c. 26 Am. 583. See also Grubbs v. 
Brooks, 47 Penn. 485 ; Suydam v. Westfall, 4 HiU N. Y. 211. 

The manifest distinction between these cases and the present is, that 
the creditors in making the loans, or in the forbearance of the present 
debt, added only a stipulation which would promote the business in 
which they were engaged, and which was usual in the course of such 
business. The loans or advances were to be invested in the purchase of 
the property, for the consignment of which they stipulated, or the prop- 
erty was to be sold and applied to the payment of the existing debt 
In all of them, performance of the contract was stipulated, and the 
ability of the debtor to keep and perform was not questioned or 
doubted. Here, performance of the stipulation for the delivery of the 
cotton was not, and could not have been, contempIatecT. "The Tnability 
of the mortgagor to perform was known to the mortgagees, lind~tlie~ 
payment of the stipulated damages it was intended and expected Ihey 
would receive, without ever being subjected to the labor, 6xpen8e,~and 
loss of time, which would have been incident to the storage and ~BHle~ 
of the cotton, if it had been delivered. Nor was the storage and sale 
of cotton upon commission, the 'business in whfch they were engaged, 
and for the increase of which, it is fair to presume, they would employ 
their capital, whether it was in the form of existing debts, or of money 
in hand. When an agreement for a loan or advance of mone}', or the 
forbearance of a debt, is part of an entire contract, whether usury is 
intended is, in all cases, a question of fact. Smith v. Marion, 27 N.Y. 
137. When the entire contract indicates that any one of its stipulations 
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must operate to yield the creditor a profit for the loan or forbearance, 
and not compensation for loss or inconvenience, or for services ren- 
dered, or which it was contemplated he would render, it must be 
pronounced usurious. The mortgagees in the light of the facts, were, 
n nder the gu ise of a stipulation for the future delively dTcoltbn foF 
sto rage and s ale, but st ip ulating for the pa3'ment, in addition to lawfuT 
interest on the debt due them, of the additional profit of the usual 
cFiarges for storage, an€[~Che~oommis8ton~dn Ihe sales. It not being 
contemplated fliat The cotton wouTcri)e delivered, thej could as well 
have stipulated for the payment of the precise sum of money to which 
the storage and commissions will amount, in addition to the lawful 
interest All agreements of this kind must be zealously walclied, or 
the statutes against usur}* will be nullified. 

We are of the opinion there is no error in the record, and the 
decree will be afiirmed.^ , 



SANTLEY V. WILDE. 
Court of Appeal, 1899. 

[1899 2 Ch. 474.] 

LiNDLET, M. B. The question raised on this appeal is extremely 
important : I do not profess to be able to decide it on any principle 
which will be in harmony with all the cases ; but it appears to me that 
the true principle running through them is not very difficult to discover, 
and I think that it can be applied so as to do justice in this case and 
in all other cases on the subject that may arise. The principle is this : 
a mortgage is a conveyance of land or an assignment of chattels as a 
security for the payment of a debt or the discharge of some other obli- 
gation for which it is given. This is the idea of a mortgage : and the 
secuntjrlFreSeemable on the payment or discharge of such debt or 
obligation, any provision to the contrary notwithstanding. That, in 
my opinion, is the law. Any provision inserted to prevent redemption 
on payment or performance of the debt or obligation for which the 
securit3' was given is what is meant by a clog or fetter on the equity of 
redemption and is therefore void. It follows from this, that *<once a 
mortgage always a.mortgage"; but I do not understand that this 
principle involves the further proposition that the amount or nature of 
the further debt or obligation the payment or performance of which is 
to be secured is a clog or fetter within the rule. See 1 Powell on Mort- 
gages, 6th ed. pp. 116 et seq. : Title, ^^ How a Mortgage is considered 
in Equit}'.** The right to redeem is not a personal right, but an equi- 
table estate or interest in the property mortgaged. A ^^clog" or 
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*^ fetter " is aomething which is inconsistent with thejdea of ^^ secor- 
ity " : a clog or fetter is in the nature of a repugnant condition. TTl 
convey Tand infee subject to a oondttton f brb idding alienatio n, that is 
a repugnant condition* If I give a mortgage on a condition that I shall 
not redeem, that is a repugnant condition. The courts of equity have 
fought for years to maintain the doctrine that a security is r^eemable. 
But when and under what circumstances? On the performance of the 
obligation for which it was given. If the obligation is the payment of 
a debt, the security is redeemable on the payment of that debt. That, 
in my opinion, is the true principle applicable to the cases, and that is 
what is meant when it is said there must not be any clog or fetter on 
the equity of redemption. If so, this mortgage has no clog or fetter at 
all. Of course, the debt or obligation may be impeachable for fraud, 
oppression, or over-reaching : there the obligation is tainted to that 
extent and is invalid. But, putting such cases out of the question, 
when you get a secuiity for a debt or obligation, that security can be 
redeemed the moment the debt or obligation is paid or performed, but 
on no other terms. 

Nowi let us see what the contract here is. It is not suggested that 
there has been fraud or undue influence or over-reaching or hard bar- 
gaining. Here is a lady who has a lease^^of which t here are ten years 
to run} subject to a rent and covenants. She wants to carry on a 
theatre, and she wants to borrow a sum of £2,000 for the puqx)3e. 
What is the security she offers? The security of the lease is probabtjT 
absolutely insufficient. A securit}' of that sort, unless it is kept up for 
the ten years, is very shaky. The lender took that view^ He says, 
^' I will lend you the money, and 3'ou may have five years in which to 
pa}' it ; and you shall pay me a sum equal to one-third part of the net 
profit rentsJtoT)e' deri ved~from any underleases.'^ What fs flie lender^s 
position? It is obvious that his security depends not only on the sol- 
vency of the lady, but also on the success of the theatre. This is the 
kind of security proposed, and the lender says he will lend upon that. 
Accordingly the £2,000 is lent, and the mortgagor by her security cove- 
nants to repay the money by instalments ; the deed then further goes 
on as follows : [His Lordship read the second testatum and covenant 
by the mortgagor for payment to the mortgagee of one-third of the net 
profit rents to be derived from any underleases or undertenandes, and 
also the proviso for redemption ; and continued : — ] 

Tb&t means that this lease is granted or assigned by the mortgagor 
to the mortgagee as security not only for the payment of the £2,000 and 
interest, but also for the payment of the one-third of the net profit rents 
to the end of the term. If I am right in the principle which I have laid 
down, that does not clog the right of redemption upon the performance 
of the obligation for which the security was given. That is the nature 
of the transaction, and the good sense of it. 

But it is said that is not good law. Those, however, who say so lose 
sight of the true principle underlying the expression that there must be 
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no dog or fetter on the equity of redemption. The plaintiff says, '^ I 
will pay off the balance of the £2,000 and interest, and you will give me 
back the lease, and this is the end of my obligation." But the mort- 
gagee says, ** No; that is not the bargain : you cannot redeem on those 
terms. On the contrary, yon may pay me the £2,000 and interest, but 
if you do, you must also pay the one-third profit rents." On principle 
that is right : it follows fh>m what I have said. That is the bargain, 
and there has been no oppression, and there is no reasonable legal 
ground for relieving this ]sLd}\ As to the obligation or right to pa}* off 
this unpaid balance of the £2,000, the defendant has, by calling it in, 
given the plaintiff the right she would not otherwise have had. If she 
chooses to redeem, and to pay off the rest of her £2,000, she can do so. 
Possibly she does not wish to paj' it off unless she gets rid of the whole 
thing. The result is that the notice of appeal is substantially right, but 
the order should be prefaced thus : The plaintiff not desiring to pay off 
the £2,000 and interest, dismiss the action with costs ; but on tbe 
counter-claim declare that the defendant is entitled to hold the mort- 
gage during the residue of the term, notwithstanding all principal and 
interest has been paid, as a security for ^^ a sum equal to one-third part 
of the clear net profit rents," and so on, following the language of the 
securit}'. Then there must be an account of what is due on the security 
from the plaintiff to the defendant As to the costs of the appeal, the 
defendant is entitled to them.^ 



NOAKES db CO., LTD., v. RICK 

HousB OF Lords, 1002. 

[1902 A, C, 84.*] 

The respondent, a licensed victualler, in 1897 bought a public-house 
held under a lease expiring in 1923. Before the purchase the appel- 
lants, who were brewers, had a mortgage on the house with a covenant 
similar to the one now fn question. The appellants released their 
s ecurl ty^to'ehaCTe theHiecbnd" mortgage'es to sell "the liouse. The 
respondent not being able to find all the purchase-money, part was 
advanced by the appellants upon a mortgage by the respondent of the 
leasehold premises, good-will, &c., subject to a proviso that if the re- 
spondent should pay all the moneys and interest due on the security 
the appellants should surrender or re-convey the premises to the 
respondent or as he should direct. In the mortgage deed the respond* 

1 Compart: Biggs v. Hoddinott, 1S9S 2 Ch. 807; Brown v, Bjnn, 1901 2 Ir. Rep. 
653.— Ed. 

* Chiljr one opbton is printed. — £0. 
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cnt covenantedi in the terms more fully aet forth in both the reports 
l>elow, [1900] Ch. 218 ; [1900] 2 Ch. 445 ; to the effect that, so as to 
charge the premises into whosesoever possession thej* might come, and 
to the intent Uutt the obligation of the covenant might run with the 
land, the respondent would not at any time during the continuance of 
the term, whether any money should or should not be owing on the 
security, ase or sell upon the premises any malt liquors except such as 
should be purchased by the respondent of the appellants. 

The respondent being desirous to pay off all money due on the 
securit}' and to obtain a reconveyance or transfer, with a release from 
the covenant in question, brought an action against the appellants, 
claiming a declaration to that effect 

Cozexs-Hardt, J., made an order declaring that upon paj-ment by 
the respondent to the appellants of all moneys due, the respondent 
was entitled to a reconvej-anoe of the property together with a release 
of all covenants contained in the mortgage, or at his option to have 
the property transferred to a transferee with the benefit of all covenants 
contained in the mortgage ; and tliat in either case the appellants were 
not thereafter entitled to the benefit of the covenant in question. This 
order was affirmed by the Court of Appeal (Lord Alvbbstone, M. R., 
BiOBY, and Collins, L.JJ.). 

Lord Da vet. My Lords, there are three doctrines of the courts 
of equity in this country which have been referred to in the course of 
the argument in this case. The first doctrine to which I refer is 
expressed in the maxim, ^' Once a mortgage alwaj's a mortgage." 
The second is that the mortgagee shall not reserve to himself any 
collateral advantage outside the mortgage contract ; and the third is 
that a provision or stipulation which will have the effect of clogging 
or fettering the equity of redemption is void. 

My Lords, the first maxim presents no difflcultj' : it is only another 
way of saying that a mortgage cannot be made irredeemable, and that 
a provision to that effect is void. In the case of the Marquis of North- 
ampton V, Salt, [1892] A. C. 1, the question was whether a ceitain life 
policy, the premiums on which were charged against the mortgagor, 
was comprised in the mortgage securit}'. That question having been 
decided in the affirmative, it was declared to be redeemable, notwith- 
standing an express provision to the contrary containeii in the deed. 

My Lords, the second doctrine to which I refer, namelj*, that the 
mortgagee shall not reserve to himself any collateral advantage outside 
the mortgage contract, was established long ago when the usur}* laws 
were in force. The Court of Equity went beyond the usury laws, and 
set its face against every transaction which tended to usur3% It there- 
fore declared void every stipulation by a mortgagee for a collateral 
advantage which made his total remuneration for the loan indirectly 
exceed the legal interest I think it will be found that ever}' case 
under this head of equity was decided either on this ground, or on the 
ground that the bargain was oppressive and unconscionable. The 
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abolition of the usury laws has made an alteration in tlie view the 
coart shoald take on this subject^ and I agree that a collateral advan- 
tage may now be stipulated for by a mortgagee, provided that no unfair 
advanti^e be taken by the mortgagee which would render it void or 
voidable, according to the general principles of equit}^ and provided 
that it does not offend against the third doctrine. On these grounds 
I think the case of Biggs v. Hoddinott, [1898] 2 Ch. 307, in the 
Court of Appeal was rightly decided. 

The third doctrine to which I have referred is really a corollary from 
the firsts and might be expressed in this form : Once a mortgage always 
a mortgage, and nothing but a mortgage. The meaning of that is that 
the mortgagee shall not make any stipulation which will prevent a 
mortgagor, who has paid principal, interest, and costs, from getting 
back his mortgaged property in the condition in which he parted with it. 
I do not dissent from the opinion expressed by my noble and learned 
friend opposite (Lord Lindley), when Master of the Bolls, in the case 
of Santley v. Wilde, [1899] 2 Ch. 474. He says: ''A dog or fetter is 
something which is inconsistent with the idea of security ; a clog or fetter 
is in the nature of a repugnant condition." But I ask, '^ security " for 
what? I think it must be security for the principal, interest, and 
costs, and, I will add, for any advantages in the nature of increased 
interest or remuneration for the loan which the mortgagee has validly 
stipulated for during the continuance of the mortgage. There are two 
elements in the conception of a mortgage : first, security for the money 
advanced; and, secondly, remuneration for the use of the money. 
When the mortgage is paid off the security is at an end, and, as the 
mortgagee is no longer kept out of his money, the remuneration to him 
for the use of his money is also at an end. I confess I should have 
decided the case of Santley v. Wilde, supra^ differently from the way in 
which it was dealt with in the Court of Appeal. After the payment of 
principal and interest, and everything which had become payable up to 
the date of redemption, the property in that case remained charged 
with the payment to the mortgagee of one-third share of the profits, 
and the stipulation to that effect should, I think, have been held to 
be a clog or fetter on the right to redeem. The principle is this — 
that a mortgage must not be converted into something else ; and when 
once 3'ou come to the conclusion that a stipulation for the benefit of < 
the mortgagee is part of the mortgage transaction, it is but part of his 
security, and necessarily comes to an end on the pa3'ment off of the 
loan. In my opinion, every yearly or other recurring payment stipu- 
lated for by the mortgagee should be held to be in the nature of interest, 
and no more payable after the principal is paid off than interest would 
be. I apprehend a man could not stipulate for the continuance of pa}*- 
ment of interest after the^ principal is paid, and I do not think he can 
stipulate for any other recurring payment such as a share of profits. 
Any stipulation to that effect would, in my opinion, be void as a clog 
or fetter on the equity of redemption. 
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By the Conveyancing Act a mortgagee may now be required to 
transfer his mortgage on pa3*ment of what is dae to him, and he must 
then transfer all his security^ indading every advantage which he 
derives from the mortgage transaction, and all his deeds and docu- 
ments constituting his title as mortgagee. And on redemption he 
must do the like to the mortgagor, and any stipulation which varies 
the effect and incidents of redemption on payment off of what is due 
on the loan is a dog within the meaning of the rule. 

Now, applying what I have said to the 'present case, the decision 
becomes easy. In the first place, I do not think that the respondent's 
covenant to deal exclusively with the brewers continued after the pay- 
ment off of the loan and the redemption ; and, seoondlyi if it did, it 
was an attempt to charge it on the property, and that constituted a 
dog or fetter which, according to well-established principles, was 
void. 

My Lords, I only desire to add that, with my noble and learned 
fHend by my side (Lobd Macnaghtbn), I cannot assent altogether to 
the assumption made by Cozbns-Habdt, J., that the covenant constituted 
or might constitute a good charge upon the property by virtue of the 
operation of the doctrine in Tulk v. Moxhay (1848), 2 Ph. 774. I 
should hesitate some time before I assented to that proposition ; but it 
is perfectly immaterial for the decision in the present case, b^use, 
as I have already said, I think that the covenant did not cmitinue 
after the redemption, and that the mere attempt to make it a charge on 
the property would^render it void. 

My Lords, upon these grounds I agree with the motion proposed 
by my noble and learned fHend. 



BBADLET v. CARBTIX 
House of Lords, 1903. 
[1908 A. a S58.1] 

WiLUAM M. Bbadlbt holding most of the shares in a tea co mpany 
by a written agreement of May, 1892, agreed in consideration of a_ 
loan fVom the respondent to transfer his shares to the respondent as 
security"; and by the fourth clause he made the agreement stated In ~ 
the licad-note. {[A holder of shares in a tea company mortgaged' ~ 
the shares to secure a loan and agreed to use his best endeavors to 
secure that '^always thereafter** the mortgagee should have the sale 
of all the company's teas as broker, and in the event of any of the 
company^s teas being sold otherwise than through the mortgagee to 
pay him the amount of the commission he would have earned if the 

^ OdI/ one opinion is printed.— *£]>. 

> » • 1 



» ' t 



BRADLET V. CABBITT. 829 

teas had been sold throagh him.] The terms of the agreement are 
set oat verbatim in the report below, [1901] 2 E. B. 554-5, and ai'e 
closely analyzed in the judgment of Lord Lindlet. James Bradley, 
brother to William, signed an agreement containing a similar clause. 
The loan was made to William ; the mortgage was eventually paid off 
and the company afterwards changed its broker. The respondent 
brought an action against William and James Bradley jointly for 
breach of their respective agreements. The action was tried bj- Bigham, 
J., with a jury, who found a verdict for the plaintiff for £750 damages, 
and judgment was entered accordingly. The Court of Appeal (A. L. 
Smith, M. R., Vaughan, Williams and Stirling, L.JJ.) affirmed this 
judgment, [1901] 2 E. B. 550. 

May 11. Lord Magkaghten. My Lords, this appeal raises in a 
slightl}" different form and with some difference of circumstance the 
question which this House had to consider in the recent case of Noakes 
V. Rice, [1902] A. C. 24. Your Lordships, I think, have nothing 
to do now but to determine whether the distinction between the present 
case and the case of Noakes v. Rice, as finally decided, is or is not 
a solid and substantial difference leading to a different result. Other 
points, no doubt, were discussed at the bar, but the onl}- effect of the 
discussion was to encumber and embarrass the argument on the one 
point which was really arguable. In m}' view, all these other points 
were and are immaterial, and I pass them by altogether. 

The distinction between Noakes v. Rice and the case under review 
is brought out very jlearlj* in the judgment of the Court of Appeal, 
which was delivered by Stirling, L. J. It is, I need not say, a most 
careful judgment, to which little or nothing could be added by the 
learned counsel for the respondent. But if I am not mistaken, it 
shows some trace of the difficulties created by recent decisions and 
dicta in the Court of Appeal. And certainly it is only fair to bear 
in mind that at the time when it was delivered the case of Noakes v. 
Rice had not gone beyond the Court of Appeal, while the principles 
re-established or definitely asserted by this House in Noakes v. Rice 
had been shaken and obscured by the decision of the Court of Appeal 
in Santley v. Wilde, [1899] 2 Ch. 474. I am aware that my noble 
and learned friend Lord Lindlej', from whom I should never differ 
without the greatest hesitation and misgiving, still holds that Santley 
V. Wilde was rightly decided. My noble and learned friend will, 
I am sure, pardon me for saying that I am nnable to concur in 
that view. I think the method of the judgment questionable, and 
the effect subversive of a settled doctrine of equity. Santley v. Wilde 
was the case of a mortgage to secure an advance of money. The 
loan was the occasion of the mortgage. The end and purpose of 
the mortgage was to secure the loan ; and but for one stipulation in 
the mortgage deed the transaction would have been a matter of 
every-day occurrence. The mortgagee stipulated, of course, for re- 
payment of principal, and for payment of interest properly so called; 
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and by way of ftirther remuneration for the aooommodation afforded 
he stipulated for a share of the profits to be derived from the use 
of the mortgaged propert}*, which happened to be a theatre held 
ander lease for a term of years. Now that the nsary laws have 
been repealed there cannot, I think, be any objection to sach 
a stipalation, provided it comes to an end when the mortgagee 
is paid principal, interest, and costs. But in Santley v. Wilde the 
stipulation was that the mortgagee should receive his share of profits 
after the mortgage was paid off, during the continuance of the mort- 
gagor's interest in the property, for the whole term of the lease. That 
stipulation was, as it seems to me, unquestionably part of the mortgi^ 
transaction. Well, the mortgagee calls in the loan. The mortgagor 
tenders principal, interest, share of profits up to date, and costs, and 
demands a reassignment. This demand is refused; and then he 
brings an action for redemption. Reversing Byrne, J., the Court of 
Appeal held that the mortgagor was not entitled to redeem. The way 
by which the court arrived at that conclusion was this : ** A mortgage,** 
said the Master of the Rolls, '^ is a conveyance of land or an assign- 
ment of chattels as a security for the payment of a debt or the discharge 
of some other obligation for which it is given/' I cannot help thinking 
that the double aspect which this definition apparently presents may 
have had something to do with the result For the Court of Appeal 
proceeded to split up the mortgage transaction into two parts — a 
security for payment of the debt, and a security for the discharge of 
an additional obligation. They say in effect: *'The mortgagor may 
pay off the debt if he likes, but that will not discharge the mortgage. 
The mortgage will remain as a security for the performance of the 
obligation relating to the share of profits. As long as that obligation 
lasts the mortgage stands." The result, tlierefore, was, to use the 
words of Cozens-Hardy, J., that *^ the proviso for redemption was 
nugatory," because it only came into opera^on when there was " nothing 
on which it could operate." That seems to me to lie a very far-reaching 
decision. It reduces the rule that a mortgage cannot be made irre- 
deemable to a dead letter. You have only to tack on some stipulation, 
such as men of business might well agree to if there were no mortgage, 
and the thing is done. In Noakes v. Rice the mortgagee suffered, it 
would seem, merely because bis legal advisers had the misfortune to 
know a little law, and had not learned the secret of Santley v. Wilde. 
They thought they could make the covenant on which they meant to 
rely ran with the land. If they had not puzzled over a matter which 
is often one of some difficulty, if they had only inserted a covenant 
to the effect that the mortgagor and his assigns should get their beer 
firom the mortgagee, and fh>m no one else, so long as the lease lasted, 
and if the proviso for redemption had been so expressed as to cover 
that obligation, the mortgage, according to Santley v. Wilde, would 
have been irredeemable, and the covenant open to no objection. 
Now, what was the Court of Appeal to do when it was confironted 



BRADLEY V. CABRITT. 831 

by the decision in Santley v. Wilde, and at the same time warned by 
what was said in Biggs v. Hoddinott, [1898] 2 Ch. 807, that judges 
were not to go one step beyond what had been actaally decided? I 
must saj' I think the court took the only course open to it 

In the first place, it is observed in the judgment of the Court of 
Appeal that it has never been laid down that it is essential for the 
validity of what are called, not very happily, I think, collateral stipu- 
lations, that they should cease to operate on redemption. That is 
perfectly true. But it may be said with equal truth that, putting aside 
the case of Santley t^. WUde, there is no case to be found in the books 
from the earliest times to the present day in which a mortgagee after 
redemption ever attempted to keep on foot the benefit of any collateral 
stipulation which was part and parcel of the mortgage transaction. 
And that surely is far more significant Ton could hardly expect to 
find in any judicial utterance a note of warning against an experiment 
which before Santley v. Wilde no one ever thought of tr}'ing. Then 
it is to be observed that it was the view of Cozens-Hardj', J., and the 
Court of Appeal in Noakes v. Rice that the covenant in question in 
that case imposed an actual burden on the land which was the subject 
of the mortgage. *^ The covenant," said Collins, L. J., ^^ imposes a 
tie upon the house, not a personal restriction upon the mortgagor." 
Giving great weight to this circumstance, and intending, no doubt, to 
keep strictly within the line of decided cases, the learned judges of 
the Court of Appeal came to the conclusion that a direct fetter on the 
equity of redemption, such as that which was supposed to exist in 
Noakes v. Rice, was not permissible, but that a fetter, or restriction 
operating indirectly, though it might have the same effect, was not 
open to objection, and, indeed, was sanctioned by principles said to 
have been laid down in Biggs v. Hoddinott 

The real question is whether this distinction can be supported. It is 
necessary, I think, to examine closely the reasoning on which the 
conclusion of the learned judges of the Court of Appeal was based. 
At the outset they were met by a passage in a former judgment of 
Rigb}', L. J. : ^^ ^ The property,' said Rigby, L. J., in Noakes v. Rice, 
[1900] 2 Ch. 445, at p. 457, * which comes back to the mortgagor 
must not_be worse than it was when it was mortgaged, and the 
mortgagee must not, either expressly or by implication, reserve to 
himself any^ hold upon the property after the time for redemption has 
arrived ahcTlbbe right of redemption has been put in force.'^ That, 
my Lords, was very much what was said in this House, when the case 
was before your Lordships; and it is quite right so far as it goes. 
To that expression of opinion exception was taken. The words *^ by 
implication" are explained away by saying, ^^It is an expression 
which we consider to have been used by Rigby, L. J., with reference 
to a class of cases in which the obligation takes the form of a penal 
sum or liquidated damages by way of penalty on the doing of a par- 
ticolar thing." My Lords, I am not quite sure that I understand the 
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force or application of that observation. Then the jadgment goes 
on to observe : ^^ It is said, however, that the shares, after redemp- 
tion, are fettered, inasmuch as the stipulations into which the mort- 
gagor had entered will prevent him from dealing so freely with his 
property as he otherwise would." And then follow these important 
word8 : *^ It is quite possible that an indirect effect of this nature may 
flow from these stipulations, but the same result would have followed 
if the stipulations had been entered into on the occasion of an advance 
being made by the plaintiff to the defendant W. M. Bradle}* on his 
personal security ; and in that case the stipulation would, as it seems 
to us, be perfectly valid.^ My Lords, there again I have some difficulty 
in following the reasoning of the Court of AppeaL I should not have 
supposed that any one would contend that the peculiar doctrines of 
equity applicable to mortgage transactions apply in all cases, whether 
there is a mortgage or not, and I rather doubt whether the circum- 
stance that a stipulation is valid when it is not part of a mortgage 
transaction is an argument for its validity when it is. 

The Judgment concludes by repeating what was said at the outset : 
** There is no decision that such Indirect effect of the stipulations brings 
them within the doctrine of equity under consideration, and so to hold 
would," it adds, '^ reduce the operation of the decision In Biggs v* 
Hoddinott within very narrow limits. For these reasons we think that 
the equity of redemption ought not in the present case to be held 
clogged." 

My Lords, I have stated, in the words of their Judgment, the reasons 
which induced the learned Judges of the Court of Appeal to decide 
against the present appellants. I doubt whether those reasons can be 
regarded as altogether satis factor}'. As to the last reason, I must say, 
speaking for myself, that I am not sure that it would be a great mis- 
fortune if the operation of every decision were to be confined to the 
matter decided and the principles on which the decision rests. Harm, 
I think, is sometimes done by general expressions, even in praise of a 
principle which everybody admires in the abstract, when they are not 
necessary for the purpose in hand. Though true in themselves, they 
arc apt to be misunderstood owing to the connection in which the3* are 
found. One learned Judge thought Santley v, Wilde was covered by 
Biggs V. Hoddinott, though the actual decision in Biggs i;. Hoddinot 
does not, I think, touch tiie point raised in Santley v, Wilde. Biggs 
V. Hoddinott was a plain case. It purported to decide two things. 
In the first place, it purported to decide that a mortgage may be made 
irredeemable for a reasonable period. Well, everybody knows that 
when money was placed out on mortgage as an investment nothing 
was more common than to make the mortgage irredeemable for a 
certain limited time. It was an old and well-established practice, and 
a very reasonable practice too. I do not understand that in the case 
of Teevan v. Smith (1882), 20 Ch. D. 724, 729, Sir Geoi^ Jessel, 
M. B., treated the point as open to any possible doubt He referred 
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to it, I think, as a practice well understood and perfectly valid. The 
other matter which Biggs v. Hoddinott purported to decide was that 
a stipulation for additional remuneration during the continuance of 
the mortgage was valid. That, again, was a matter which was 
haixlly open to question after the repeal of the usury laws. As my 
noble and learned friend Lord Davey pointed out in Noakes v. Rice, 
the additional remuneration is only interest in another form. Such 
a stipulation does not prevent the mortgagor getting back his property 
or impede or obstruct redemption. 

My Lords, it seems to me to be playing with words to say that on 
redemption these shares came back to Mr. Bradley no worse than they 
were when he mortgaged them. If I part with property owing to a 
temporary necessity and the property is returned to me afterwards, do 
I get it back just as it was when it comes enveloped in an atmosphere 
of danger which was not present when I parted with it? Is it none 
the worse ? Is its usefulness to me unimpaired if it now requires delicate 
handling and cautious treatment to prevent its becoming a source of 
mischief to its owner? Mr. Bradley could not have safely sold or 
mortgaged any of these shares when he got them back. True, their 
value to a purchaser or a mortgagee would be just the same. But 
what would have been Mr. Bradle3''s position? We were told, and 
it seems to stand to reason, that the only market for shares of this 
description is to be found among tea brokers. Tea brokers want to 
get hold of shares in a tea company in order to have the sale of the 
company's teas. That means or points to the displacement of the 
acting broker. A change of brokers in Mr. Bradley's company would, 
if the respondent be right, necessarily expose Mr. Bradley to a heavy 
liabilit}'. The Court of Appeal says that is not enough : the mortgagee 
has not retained any direct hold upon the shares, though he may have 
indirectly brought about the same result. My Lords, I do not think 
it is necessary that there should be any hold upon the property*, direct 
or indirect. I think, as I ventured to say in Noakes v. Rice, that 
equity will not permit any device or contrivance designed or calculated 
to prevent or impede redemption. And I think 3*our Lordships gave 
sanction to that proposition when you approved the decision in the 
Irish case of Browne v, Ryan, [1901] 2 I. R. 653. Can you impose 
on the equity of redemption a fetter operating indirectly, when you 
cannot, as it is admitted, impose a fetter which operates directly? 
My Lords, I should have thought that that question answered itself 
— 3'ou cannot do indirectly that which you must not do directly. 

The result, therefore, in my opinion, is that the judgment of the 
Court of Appeal cannot be maintained, and the action must fail so far 
as regards Mr. W. M. Bradley. It fails too, I think, as regards Mr/ 
James Bradley. His liability, in my opinion, was only secondary to 
his brother's liability. When Mr. Carritt, by his own act in calling in 
the loan, put an end to the liability of Mr. W. M. Bradley^ the liability 
of Mr. James Bradley fell with it 
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For the reaAons I have given I move joar Lordships that the appeal 
be allowed and the action dLsmisaed, and that the respondent do pay 
the oosts both here and below. 



BIGGS V. HODDINOTT. 
Court or Appbal, Eholaitd, 1898. 

[1898. S Ck, D. 907.] 

[A MOBTqAOB of an hotel by defendant Hoddinott to plaintiff Biggs, 
a brewer, to run five 3'ear8 contained a covenant by the mortgagors that 
during the continuance of the security they would deid exclusively 
with the mortgagee for all beer and malt Qqu6r^soI9~6n~tbe mortgaged 
premises. The mortgi^ors having ceased to purchase beer of the 
mortgagee, he moved now for an injunction. This was granted by 
BoMKR, J., from whose decision this appeal was takeii.J 

LiNDLET, M. B. We have listened to a very ingenious and learned 
argument with the view of inducing us under pressure to lay down 
a proposition of law which would be very unfortunate for business men. 
Tlie proposition contended for comes to this — that while two people 
are engaged in a mortgage transaction thej cannot enter into any other 
transaction with each other which can possibly benefit the mortgagee, 
and that any such transaction must be before or after the mortgage, 
and be independent of it, so that it cannot be said that the mortgagee 
got any additional benefit from the mortgage transaction. Mr. Farwell 
did not attempt to uphold this on any rational principle, but relied on 
authority. Of course, we must follow settled authorities whether we 
like them or not But do they support this proposition? Jennings 
V. Ward, 2 Vem. {520, was the first case relied upon. That was 
a redemption suit, and the stipulation which was in question seri- 
ously interfered with the redemption of the mortgaged property, and 
tlie Master of the Bolls (Sir J. Trevor) decreed redemption without 
regard to that stipulation. He is reported to have said : *^ A man 
shall not have interest for his money, and a collateral advantage 
besides for the loan of it^ or clog the redemption with any by-agree- 
ment.^' That has been understood as meaning exactly what was 
said, without regard to the circumstences of the case, and has found ite 
way into the text-books as esteblishing that a mortgagee cannot have 
principal, interest, and coste, and also some collateral advantage. 
But that supposed rule has been departed from again and again. 
Take the case of West India mortgages: it has been repeatedly 
decided that the mortgagee, if not in possession, may stipulate that he 
shall be appointed consignee. The proposition stoted in Jennings v. 
Ward, 2 Vem. 520, is too wide. If properly guarded it is good law 
and good sense. A mortgage is regarded as a security for money, and 
the mortgagor can always redeem on payment of principal, interest ^ 
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and costs ; and no bargain preventing such redemption is valid, nor will 
unconsci onab le bargains be enforced. There is no case where collat- 
eral advantages have been disaUowed which does not come under one 
of these two heads. To say that to require such a covenant as that 
now in question is unconscionable is asking us to la}* down a proposi- 
tion which woald shock any business man, and we are not driven to it 
by authority. The proposition laid down by Hargreave, J., in In re 
Edwards's Estate, 11 Ir. Ch. Rep. 867, that where an onerous contract 
entered into by a mortgagor with his mortgagee is part of the arrange- 
ment for the loan, and is actually inserted in the mortgage deed, it 
is presumed to be made under pressure, and is not capable of being 
enforced, goes too far, though the decision of the learned Judge was 
correct ; for the stipulation with which he had to deal was unreason- 
able, and one which ought not to be enforced. The appeal will be 
dismissed. 

Chittt, L. J. The mortgage here is a mortgage of a public-house 
for a time certain by publicans to a brewer, affected in the usual way, 
and it contains a covenant by the mortgagors during the continuance 
of the security to take all their beer from the mortgagee, and a cove- 
nant by the mortgagee to supply it. It is contended that the covenant 
by the mortgagors is void in equity. The first objection I have to 
make is that it in no way affects the equity of redemption, for it is not 
stipulated that damages for breach of the covenant shall be covered 
by the security, and redemption takes place quite independently of 
the covenant ; so this is not a case where the right to redeem is af- 
fected. Equity has always looked upon a mortgage as only a security 
for money, and here the right of the mortgagors to redeem on payment 
of principal, interest, and cost is maintained. It has been contended 
that the principle is established by the authorities that a mortgagee 
shall not stipulate for any collateral advantage to himself. I think the 
cases only establish that the mortgagee shall not impose on the mort- 
gagor an unconscionable or oppressive bargain. The present appears 
to me to be a reasonable trade bargain between two business men who 
enter into it with their eyes open, and it would be a fanciful doctrine 
of equity that would set it aside. 

As regards the authorities, Jennings v. Ward, 2 Vem. 520, was 
relied on. That was a redemption suit, and the Master of the EoUs 
decreed redemption without regard to a certain agreement which he 
considered unconscionable and set aside as being ''unreasonable,'* as 
appears from the registrar's book, which we have now in Court : Beg. 
Lib. 1705, foL 495. The statement by Hargreave, J., in In re Ed- 
wards's Estate, 11 Ir. Ch. Rep. 867, that a mortgagor is considered 
to be under pressure is not a universal principle. The first great 
departure from any such principle is found in West India mortgages, 
where a mortgagee is allowed to be consignee if not in possession. It 
was found that the supposed rule to the contrary founded on the dicta, 
not the decisions, of judges, would not work, for that mortgagors 
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ooald not obtain money except on these terms. Potter v. Edwards, 26 
L. J. (Ch.) 468, is a dear aatbority the same way. There it is said 
that the money was paid and parUy repaid as commission; but 
that is a fiction. The plain transaction was that the mortgagor agreed 
to receive £700 and give a mortgage for £1,000. Mainland v. Upjohn, 
41 Ch. D. 126, is another illustration. The decision of Hargreaye, J., 
in In re Edwards's Estate, 1 1 Ir. Ch. Bep. 867, was right, for in that 
case there was an unconscionable bargain, and a direct clog on the 
right to redeem. It is unnecessary to say more : the covenant in this 
case is not avoided by any such supposed rule of equity as has been 
contended for. 

CoLLiKS, L. J. I am of the same opinion. Apart from authority, no 
one would sa}* that this stipulation was invalid, for it seems a reason- 
able and businesslike one. But it is said that mortgages are subject to 
a long series of decisions, and no doubt equity judges have tried to lay 
down some principle which would explain satisfactorily the decisions 
of their predecessors and account for their own, but in so doing they 
have sometimes laid down principles which, when applied to other 
cases, are too wide. The fact is that those decisions were given in 
particular hard cases, and judges have afterwards endeavored not 
always successfully to reduce them to a general rule. The only safe 
thing is to see how far the decisions have gone. It is clear that a 
mortgage in the view of a Court of Equity is simply a loan on security, 
and nothing inconsistent with that can be imported into the deed, and 
Hargreave, J., in In re Edwards's Estate, 11 Ir. Ch. Rep. 867, probably 
had in his mind the principle that provisions inconsistent with the na- 
ture of a mortgage are illegal. But the piinciple which he laid down, 
that no onerous engagement of any description can be entered into by 
a mortgagor with his mortgagee on the occasion of the mortgage, was 
not necessary for the decision of the case before him, for the stipula- 
tion there was one which interfered with the right of redemption on 
payment of principal, interest, and costs. 

On what principle can any stipulation in a mortgage deed which does 
not fetter the right of redemption be held invalid? I think only on 
tlie general principle that effect will not be given to what is unconsci- 
entious and oppressive. No narrower principle will work. Here the 
provision is reasonable and does not fetter the equity of redemption. 
The wide proposition in Jennings v. Ward, 2 Vern. 520, was not 
necessar}' for the decision in that case, and there is nothing in this 
case to bring it within that decision. The mere fact that a stipulation 
for the benefit of the mortgagee is contained in the mortgage deed 
does not necessarily make that stipulation invalid. 
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SAMUEL V. JARRAH TIMBER CORPORATION. 

HousR OF Lords, 1904. 

[1904. A. C. 823.] 

Thb following statement of the facts is taken from Lobd Mao- 
naohten's judgment: 

By letter dated June 11, 1901, the appellant Henry Samuel offered 
to advance to the respondent company £5,000 at 6 per cent upon the 
security of £80,000 first mortgage debenture stock of the company, 
subject to his having *^ the option to purchase the whole or any part 
of such stock at 40 per cent at any time within twelve months." 
Other conditions were attached to the offer, but they are not material 
for the purpose of the present question. Then followed this pro- 
. vision: *^The advance to become due and payable with interest at 
thirty days' notice on either side." 

The offer was accepted by the company. The stock was duly 
created and registered in Mr. Samuel's name. 

Within the period of twelve months, and before the company gave 
notice of intention to repay the advance, Mr. Samuel claimed to pur- 
chase the whole of the mortgaged stock at the agreed price. There- 
upon the company brought this action, asking for redemption and a 
declaration that the option was illegal and void. 

Kekewich^ J., gave judgment for the company, which was affirmed 
by the Court of Appeal. 

Eabl of Halsbcbt, L. C. (read by Lord Macnaghten). My Lords, 
I regret that the state of the authorities leaves me no alternative other 
than to affirm the judgment of Kekewich, J., and the Court of Appeal. 
A perfectly fair bargain made between two parties to it, each of whom 
was quite sensible of what they were doing, is not to be performed be- 
canse at the same time a mortgage arrangement was made between 
them. If a day had intervened between the two parts of the arrange- 
ment, the part of the bargain which the appellant claims to be performed 
would have been perfectly good and capable of being enforced ; but a 
line of authorities going back for more than a century has decided that 
such an arrangement as that which was here arrived at is contrary to 
a principle of equity, the sense or reason of which I am not able to 
appreciate, and very reluctantly I am compelled to acquiesce in the 
judgments appealed from. 

Lord Mackaohten. My Lords, both Kekewich, J., and the Court 
of Appeal decided in favor of the company. Having regard to the 
state of the authorities binding on the Court of Appeal if not on this 
House, it seems to me that they could not have come to any other con- 
clusion, although the transaction was a fair bargain between men of 
business without any trace or suspicion of oppression, surprise, or 
circumvention. 

It is, I think, unnecessary to consider what the tme construction of 
the agreement between Mr. Samuel and the company may be. The re- 
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salt woald have been preciBelj the 8ame if the agreement had in terms 
declared that the option was not to continue after repaj'ment The 
law nndoubtedlj is that a condition such as that in question, if legal 
and binding at all, must come to an end on repayment of the loan. 

In the Court of Appeal the question was treated as governed by the 
principle, of which Noakes v. Rice, [1902] A. G. 24, is a recent exam- 
ple, that on redemption the mortgagor is entitled to have the thing 
mortgaged restored to him unaffected by any condition or stipulation 
which formed part of the mortgage transaction. 

That principle, I think, is perfectly sound. But, in my opinion, the 
question here depends rather upon the rule that a mortgagee is not 
allowed at the time of the loan to enter into a contract for the purchase 
of the mortgaged property. 

This latter rule, I think, is founded on sentiment rather than on prin- 
ciple. It seems to have had its origin in the desire of the Court of 
Chancer}" to protect embarrassed landowners fh>m imposition and op- 
pression. And it was invented, I should suppose, in order to obviate 
the necessity of inquir}' and investigation in cases where suspicion may 
be probable and piXK)f difficult I gather from some general observa- 
tions made by Lord Hardwicke in Meilor v. Lees (1742), 2 Atk. 494, 
that he would have been disposed to conGne the rule to cases in 
which the Court finds or suspects '' a design to wrest the estate fraudu- 
lently out of the hands of the mortgagor," and to cases of " common 
mortgage*' — that is, as I understand it, mortgage of land by deed. 
It will be observed that in the later case of Toomes v. Conset (1745), 
8 Atk. 261, which is often referred to for a statement of the rule, his 
Lordship speaks onl}' of '' a deed of mortgage ; " an instrument which 
perhaps rather lends itself to imposition — for no one, I am sure, by the 
light of nature ever understood an English mortgage of real estate. 

In Vernon v. Bethell (1761), 2 Eden, 118, however, Northington, 
L. C. (then Lord Henley), laid down the law broadly in the follow- 
ing terms : ^^ This Court, as a Court of conscience, is very jealous 
of persons taking securities for a loan and converting such securities 
into purchases. And therefore I take it to be an established rule that 
a mortgagee can never provide at the time of making the loan for any 
event or condition on which the equity of redemption shall be dis- 
charged and the conveyance absolute. And there is great reason and 
Justice in this rule, for necessitous men are not, truly speaking, free 
men, but to answer a present exigency will submit to any terms that 
the crafty may impose upon them." 

This doctrine, described by Lord Henley as an established rule 
nearly 150 years ago, has never, so far as I can discover, been departed 
fW>m since or questioned in any reported case. It is, I believe, 
universally accepted by text-writers of authority. Speaking for m3-self , 
I should not be sorry if 3*our Lordships could see your way to modify 
it so as to prevent its being used as a means of evading a fair bargain 
oome to between persons dealing at arms' length and negotiating on 
equal terms. The directors of a trading company in search of financial 
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assistance are certainly in a very different position from that of an im- 
pecunioas landowner in the toils of a crafty monej^-lender. At the 
same time I quite feel the difflcalty of interfering with any rale that has 
prevailed so long, and I am not prepared to differ from the conclusion 
at which the Court of Appeal has arrived. 

I am therefore of opinion that the appeal must be dismissed with 
costs, and I move your Lordships accordingly. 

Lord Lindlbt. My Lords, the letter of June 11, 1901, written by the 
defendant to the plaintiff company, contained an offer of a loan of 
£5,000 to the companj' upon certain terms, and this offer and the terms 
proposed were accepted by the company by their letter in answer, 
dated June 14, 1901. These two letters constituted an i^reement 
between the parties. The main provisions are as follows, namely: 
1. That the defendant should forthwith lend the company £5,000 at 6 
per cent^ redeemable on thirty daj's' notice bj- either party. 2. That the 
defendant should have as security £30,000 of the company's firot mort- 
gage debenture stock transferred to him. 3. That the directors of the 
company should elect a nominee of his on their boaixl. 4. That the de- 
fendant should have the option of purchasing the whole or any part of 
such stock at 40 per cent at any time within twelve months. 5. That 
he should have a further option, namely, in the event of the company 
at any time raising further capital or selling its undertaking for shares 
or stocks of another company, the defendant should have the option of 
underwriting the taking up of such new capital, or shares, or stocks at 
a commission of 10 per cent 

The first question is. What is the true nature of this agreement ? Is 
it a mortgage with an option to purchase, or is it a conditional sale? 
Or is it an agreement giving Samuel an option to hold the debenture 
stock as a mortgage or a purchase? It appears to me to be clearly a 
mortgage with an option to purchase. A loan of £5,000 on security 
was what the company wanted, and what Samuel agreed to let the com- 
pany have on terms. They were not bargaining for anything else. As 
soon as the £5,000 was advanced and the debenture stock was placed at 
Samuel's disposal he was in the position of mortgagee of that stock. 
He had the rights of a mortgagee, and the company had the rights of 
a mortgagor. There was that reciprocity and mutuality of remedies 
which distinguish a mortgage transaction from a conditional sale, and 
from other transactions more or less resembling a mortgage, but not 
really constituting a mortgage. The transaction was in my opinion 
a mortgage, plus, amongst other things, an option to purchase, which 
if exercised by the mortgagee would put an end to the mortgagor's 
right to redeem — i. e., would prevent him from getting back his 
mortgaged property. This was the view taken by Kekewich, J., and 
by all the members of the Court of Appeal, and I am unable myself to 
view the transaction differently. 

In Lisle v. Reeve, [1902] 1 Ch. 53. at p. 68, Buckley, J., suggested 
some instances in which he considered a mortgagee might validly stip- 
ulate for an option to buy the equity of redemption ; but although his 
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decision was ft/Brmed first by the Coart of Appeal and afterwards by 
this House (Reeve v. Lisle, [1902] A. C. 461), the aflSrmanoe proceeded 
entirely* on the fact that the agreement to buy the eqnitj of redemp- 
tion was no part of the original mortgage transaction, bat was en- 
tered into siibseqnentl}', and was an entirely separate transaction to 
which no objection could be taken. It is plain that the decision 
would not have been affirmed if the agreement to buy the eqnity of re- 
demption had been one of the terms of the original mortgage. 2 W. 
& T., 7th ed., p. 16. The Irish case, Be Edwards's Estate (1861), 11 
Jr. Ch. Rep. 367, is to the same efifect 

I cannot help thinking that both parties intended that the two 
options to purchase the £80,000 debenture stock and to underwrite 
further capital or debenture stock if issued were to be exercisable 
even after payment off of the £5,000. But the decisions of this House 
in Noakes v. Rice, [1902] A. C. 24, and Bradley v. Carritt, [1908] A. C. 
258, conclusively show, that, whatever might have been intended, 
Samuel could not have been entitled to exercise either option after 
repayment of his loan. But these decisions and the previous decision 
of Salt V. Northampton, [1892] A. C. 1, emphatically recognize the old 
doctrine, "Once a mortgage always a mortgage," which is too well 
settled to be oi>en to controversy. Lord Hardwicke said in Toomes r. 
Conset, 8 Atk. 261 : ** This Court will not suffer in a deed of mort- 
gage any agreement in it to prevail that the estate become an abso- 
lute pnrcbase in the mortgage upon any event whatsoever." But the 
doctrine is not confined to deeds creating legal mortgages. It applies 
to all mortgage transactions. The doctrine ^ Once a mortgage always 
a mortgage" means that no contract between a mortgagor and a 
mortgagee made at the time of the mortgage and as part of the 
mortgage transaction, or, in other words, as one of the terms of 
the loan, can be valid if it prevents the mortgagor from getting back 
his property on paying off what is due on his security. Any bargain 
which has that effect is invalid, and is inconsistent with the transac- 
tion being a mortgage. This principle is fatal to the appellant's 
contention if the transaction under consideration is a mortgage trans- 
action, as I am of opinion it clearly is. 

Then it was contended that, as the property mortgaged was deben- 
ture stock issued by a limited compan}', the case did not fall within 
the principle to which I have been referring. I confess my inability 
to follow the argument on this point. Debenture stock is usually a 
sum of money charged on the assets of the company issuing it. It 
may be redeemable or irredeemable, in which case it is not a mort- 
gage at all. But whether redeemable or irredeemable, it is capable 
of being made a security for money lent upon it It can be mortgaged 
as well by the company which issues it as by an ordinary holder. I 
can discover no reason for treating a mortgage of debenture stock as 
something so different from other mortgages as to render the principle 
*^Once a mortgage alwaj'S a mortgage" inapplicable to it. 

In my opinion the appeal ought to be dismissed with costs. 
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CHAPTER VI. 

THE TBANSFEB OF THE MORTGAGED INTEREST. 



Section I. — Bt Mobigagbb. 



PAIGE V. CHAPMAN. 
SuFBBMs Court, Nbw HAMPSfliRs, 1878. 

[58 N. H. 333.] 

Writ of Entbt, on a mortgage made to secare the defendant's note, 
indorsed and delivered with the mortgage by the payee, to the plaintiff, 
before maturity, as collaterar security. The plaintiff received the note~ 
and mortgage in good fafthV in the ordinary course of business, and 
with no notice of any equities between the mortgagee and the defend- 
ant The question, whether the defence of want of consideration, and 
that the note and mortgage were obtained from the mortgagor by 
fraudulent representations, can be made, is reserved. 

Allen, J. Negotiable paper, received for value, before maturity, 
in the ordinary course of business, without notice of infirmity, is, in 
the hands of a purchaser, freed from defences by the maker. The 
same is true when the paper is received and held as collateral security. 
Tucker v. Savings Bank, 58 N. H. 83. A mortgage is incident to the 
debt secured by it, and a transfer of the note or other evidence of debt 
carries the mortgage with it. Wheeler v. Emerson, 45 N. H. 527. 
Any defences, open to the maker in a suit on the note, may be made 
use of in an action on the mortgage. Northy v. Northy, 45 N. H. 
141. The mortgage follows the debt as a shadow does its object, and 
cannot exist without it Whoever holds the evidence of debt holds 
the mortgage security, and payment of the debt extinguishes the 
mortgage. The debt is the principal thing, and imparts its character 
to the mortgage, and the legal rights and remedies upon the debt 
become fixed upon its incident, the mortgage. Defences, which can- 
not be made against the note because it has travelled away from them, 
cannot be made against the mortgage which has kept company with the 
note. The freedom from infirmity, which the innocent purchaser and 
holder of the note enJoyB, cannot be destroyed or made less by taking 
with the note a mprtgi^gie made and intended as security. The plain- 
tiff received the note and mortgage in good faith, before the debt had 
matured, and with no notice of defect or defence. The defence 
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sought to be set ap cannot be made. Carpenter v. Longan, 16 WalL 
271 ; Taylor v. Pi^e, 6 Allen, 86; Sprague v. Graham, 29 Me. 160; 
Pierce v. Faance, 47 Me. 507; Goold v. Marsh, 1 Hon (N. Y.), 566; 
Jones on Mort 834, 835, 840. Case discharged.^ 

BiNQHAM, J., did not sit. 



BOULIGNY V. FORTIER. 
SuPRBMB Court, Louisiana, 186SL 

[17 La, Ann. 121.} 

Howell, J. In Febniary, 1853, the defendant, Mrs. Edmond For- 
tier, authorized by her husband, purchased of J. A. Livaudais a planta- 
tion and the slaves thereon, in this parish ; paying part cash, giving 
her own four notes, secured by mortgage on the property, for a part of 
the price, and for the balance assuming certain encumbrances then 
existing on said property. 

In March, 1856, during the ownership under said purchase, she 
issued four other notes to her own order, amounting to $18,000; and, 
to secure their payment, executed a special mortgage on said property 
in favor of her factors, Bonligny & Ganucheau, of this city, or any 
holder thereof. In December, 1857, she drew four drafts, amounting 
to $25,000, in favor of Wm. Holmes & Co., on, and accepted by, said 
Bouligny & Ganucheau, and gave the latter another mortgage on said 
property, to protect them against the payment thereof. 

The plaintiff, Gustave Bouligny, as the holder of the last of the 
four notes given by her in part payment of the purchase price, in 1853, 
caused the property to be seized and sold under executor}' process ; 
and, becoming the purchaser at said sale, retained in his hands under 
Art. 707 C. P. the sum of $38,540.64, to satisfy pro tanto the said 
two special mortgages in favor of Bouligny & Ganucheau. In this pro- 
ceeding Mrs. Edmond Fortier intervened by third opposition, making 
her husband, the plaintiff, and the mortgagees, Bouligny & Ganucheau, 
parties ; and, on appeal, this court rendered a judgment in her favor, 
declaring the said purchase from Livaudais, and the said two special 
mortgages in favor of Bouligny & Ganucheau, to be for account of the 
legal community existing between her and her husband; releasing her 
from all personal liability growing out of said acts of sale and mort- 
gage ; condemning her husband to pay her, in restitution of her para- 
phernal property, $46,188.38, with a legal mortgage on all his 

t Accord: Carpenter v. Lonjoui, IS Will. 271; Thompson o. Maddux, 117 Ala. 
46S; Gabbert v. Swarti, 69 Ind. 450; Preston v. Gaae, 4S la. 549; Watson «. Wymaa, 
161 Mass. 96; Datton r. Ives, 5 Mich. 515; Pattenon v. Booth, 108 Mo^ 40S;' Raj- 
bnm V. Dayisson, 22 Ore. 242; Mott v. Clark, 9 Pa. St 399; Matthews v, Hajwazd* 
2 8. C. 239; Cxoft v. Buster, 9 THs. 503. — Ed. 
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immovable property; ordering the plaintiff or his sncoession to pay to 
her, in part satisfaction of said snm, the said amount of $38,540.64, 
retained as aforesaid by the plaintiff, and in default thereof the said 
property, purchased by said plaintiff, be seized and sold for cash. 

Jdo. a. Merle, third opponent herein, having in due course of busi- 
ness become the holder of the four mortgage notes, amounting to 
$18,000, issued by Mra. Fortier in March, 1856, to Bouligny & Ganu- 
cbeau, claims payment tlicreof, as next in rank, with privilege, out 
of the said sum of $38,540.64, held as aforesaid to satisfy said two 
mortgages. 

To this third opposition Mrs. Fortier sets up the plea of res judicata ; 
denies that she ever derived any benefit from said transaction, and 
denies ownership of the property mortgaged, and generally all the 
allegations of the petition of third opposition. 

Upon these pleadings and the evidence (including the pleadings and 
evidence in the whole record in this case), the district judge dismissed 
the third opposition of Merle, from which Judgment he appeals. 

The appellees, Mrs. Fortier and husband, make a motion to dismiss 
the appeal, under Art. 897 C. P. ; but it is manifest that this motion 
cannot prevail, as the evidence is before us, and the clerk's certificate 
is in due form. 

On the merits, we are of opinion that the district judge decided cor- 
rectly' in dismissing the third opposition. 

It will be obser^'ed that the appellant is seeking to enforce his rights 
of mortgage upon the proceeds of the saTe of mortgaged property^ an9 
not to recover judgment on negotiable paper. As to the transferee and 
holder of the mortgage notes, he has no greater rights under the act of 
mortgage than his transferors, the original mortgagees, had ; and, as 
to them, It is decided that this mortgage is without effect against Mrs. 
Fortier, and must 3'ield to her claim or right to this very fund. The 
act of mortgage is not a negotiable instrument, and, unlike the notes 
which it secures, when assigned, is subject to all equities between the 
original parties. See 8 B. 435. 

The record before us presents nothing to change or modify the judg- 
ment in favor of the wife. There was a community of acquests and 
gains existing between Mrs. Fortier and her husband when she gave 
the mortgage in question on the property, which is shown to be com- 
munity property, and from the sale of which this fund was derived ; 
and her right to a judgment recognizing her mortgage as attaching 
to said fund is not affected by any evidence adduced by Merle, the 
appellant* Jitd^ment affirmed, with eosts.^ 



'"^''^AK Cu^i'tXLl '^ : 



1 Accord,' Bailej 9. Smith, 14 Oh. St. 396. » En. 
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BEEVES V. SGULLT. 
Chamcbbt, Michioam, 1848. 

[ Walker CI. S48.) 

Ths bill was filed to foreclose a mortgage for $900, pftjable^ in one 

I / year, aocompanied by a promissory note payable to the mortgagee, 

^) Hawkins, or order. H^kins indorsed the note, and~~a88rghed the 

A ^-^^ "^^ mortgage to Betty ,* before the note was due. The Qi6rtgi^;e and "note 

3) uvn^'^ "^^^^^ were given to Hawkins, to secure him in paying defendant's debts ; 

and Hawkins, as appeared from the evidence, had, at different' Bines' 
paid money for Scully, to the amount of $788. Reeves was a bona 
fide holder of the note and mortgage, and did not know the object for 
which they were given to Hawkins, when he took an assign n^en^ Of 
);hem. 

The Chancellor. The decree must be entered for the amount of 
the note and mortgage. Reeves, as bona fide indorsee of the note^ 
was not affected by the equities existing between Hawkins and Scully. 
It would have been otherwise, if a bond, instead of a note, had been 
given with the mortgage. 



DAVIS V. BECHSTEIN. 
Court or Appeals, New Tore, 1877. 

[69 N. y. 440,] 

This was an appeal from a judgment of the General Term of the 
Court of Common Pleas for the city and connty of New York modify- 
ing the judgment in favor of plaintiff, entered upon a decision of the 
court on trial at Special Term, and as modified affirming the same. 

This action was brought to have a bond and mortgages on land be- 
longing to plaintiff set aside and cancelled. The bond and mor tgag e 
were executed by plaintiff and her husband to Lawrence A. Riley, and 
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delivered to him as an accommodation, to be used as collateral security 
for the payment of a note^^whlcE'he "coutemplated^geMng'^scoiinted, 
and under an agreement with him that he should not have If recorded. 
Riley failed to procure the discount and plaintiff repeatedly requested 
thejretum of the TK>nd and mortgage; Rilej' promised to return the 
same from time to time, but failed to do so ; had the mortgage re- 
corded, and assigned the bond and mortgage for a valuable considera- 
tion to the defendant Bechstein. 

Chubch, Ch. J.' Neither the decision in McNeil v. The Tenth 
National Bank (46 N. Y. 325), nor in Moore v. Metropolitan Nat 
Bank (55 N. Y. 41), affect the question involved in this case. Those 
cases hold that the owner of a chose in action is estopped from assert- 
ing his title against a bona fide purchaser for value, who purchased 
upon the faith of an apparent absolute ownership by assignment, con- 
ferred by the owner upon the assignee and seller, but neither of them 
intimated an intention to interfere with the well-settled principle, that 
a purchaser of a chose in action, takes it subject to the equities be- 
tween the original parties, and that the assignor can give no better 
title than he himself has. On the contrary, Gbovbb, J., in the last 
case declared, in answer to the suggestion that these principles might 
be impaired by the decision, that *^ no one pretends, but that the pur- 
chaser will take the former (non-negotiable choses in action) subject to 
all defences valid as to the original parties, nor that the mere possession 
is any more evidence of title in the possessor than is that of a horse.'' 
It is only where the owner, by his own affirmative act, has conferred the 
apparent title and absolute ownership upon another, upon the faith of 
which the chose in action has been purchased for value, that he is pre- 
cluded from asserting his real title, and this conclusion was arrived at 
by the application of the doctrine of estoppel. 

At the time Riley transferred the bond and mortgage to the defen- 
dant Bechstein, as between him and the plaintiff, the mortgagor, lie 
had no title or interest which he could transfer. The mortgage was 
executed and delivered to him as an accommodation, to be used as col- 
lateral security for the payment of a note of $2,000, which he contem- 
plated getting discounted at the New York National Exchange Bank, 
and under an agreement not to have it recorded. He failed to procure 
the discount, and the plaintiff repeatedly requested the return of the 
bond and mortgage, and Riley promised to return the same from time 
to time. It is very clear that the bond and mortgage in his hands 
were of no value, and that he could not have enforced them, and the 
defendant when he purchased, occupied no better position. Riley 
could not sell an}'' better title than he had, which was none, and the 
defendant could not acquire by the purchase from him any better 
title. The specific transaction in which the mortgage was to be used 
having failed, Riley's possession and right to the mortgage, after that 
was no different than if it had been delivered to him without any agree- 
ment for its use at all. He was then the possessor of the bond and 
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mortgage executed and delivered without consideration, and without 
authority to use it for any purpose. I have examined the evidence 
and am of the opinion that it is sufficient to sustain the findings of the 
Judge, and therefore the findings are conclusive. The husband was 
not made a party, and a mis-trial is claimed for this reason. He had 
no interest as it appears in the real estate, and the defect should have 
been taken by answer or demurrer. Otherwise it is deemed waived. 

Judgment affirmed. 



CRANE V. MARCH. 

S0PRBMB COUBT, Massachusbtts, 1828. 

[4 Pick. 131.^ 

Writ of Entry. 

Parker, C. J., delivered the opinion of the court By the statement 
of facts it appears that when the demandant took his deed of mortgage 
he acquired only the equity of redemption of the mortgage to Day, and 
that subject to the lien which Billings had acquired by attachment^ 
That attachment having ended in a judgment and sale of the equit}- on 
execution, the demandant's right was reduced to a right to redeem that 
equity within a year ; and if he redeemed that, he would have a right 
to redeem the original mortgage to Day, by paying the notes which re- 
main due. But he did not redeem nor make any tender withinji_j'ear ; 
so^that if that sale of the equity was good, he has lost all his right ; if 
void, he then has a right to redeem by paying off the two notes, be- 
cause the tenant, or those whom he represents, has become entitled by 
assignment to that which was assigned by Da}' to Grout And as the 
tenant stands now in the place of the mortgagee, by virtue of the assign- 
ment of the mortgage, he has a right to require payment of the whole 
debt originally secured by the mortgage ; and he would hold as trustee 
of Billings' the amount of the note which had been assigned by Day to 
him, and then showing that J. March had paid Billings on the sale of 
the equity, he would have a right to retain to the amount so paid. 

In determining that the sale of the equity on the execution of Bill- 
ings was valid in law to pass the estate of the mortgagor, subject to the 
mortgage existing before the attachment, it was necessarily determined 
that the mortgage to Day was then in force, notwithstanding the sepa- 
ration of the notes from the mortgage, for otherwise there would have 

^ This case is abridged. * Ed. 
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been no equity to sell, the legal estate being in such case revested in 
the mortgagor. But that could not be the case, for at the time of the 
mortgage to Crane, the condition of the first mortgage had been broken, 
and nothing but an equitable interest remained in the mortgagor. The 
subsequent transfer of the notes could not work a change of the title ; 
on the contrary, according to the principles of equity courts, the mort- 
gagee remained the trustee of those to whom he had assigned the debt, 
and in chancery he would be compelled, either to sue the mortgage, or 
to foreclose for the benefit of the assignee, or to assign the mortgage to 
the holder of the debt And if the power of executing this equitable 
principle does not exist in the courts here, still the application of the 
principle cannot be denied, when the form of proof will admit of it 

Judgment far tenants far cosU 
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JONES V. GIBBONS. 
Chamcesy, 1804. 
[9 Ves, 407.] 

Bill by trustee in bankruptcy to set aside an assignment 
J)tsnii88€d. 

The Master of the Bolls. It is decided by Ryall v, Rowells, that 
debts and chattels are within the meaning of th€$ statute. The conse- 
quence is, that, if they remain in the possession, order and disposition 
of the bankrupt at the time of the bankruptcy, ihey will pass by the as- 
signment to the assignees. Therefore, in order completely to devest the 
bankrupt of such debts, he must have done everything that is equiva- 
lent to a delivery of chattels personal; that is, of movable goods; 
and the judges, at least one, Sir Thomas Parker, says, that which is 
equivalent to delivery of movables, is in the case of a debt an assign- 
ment and delivery of the security, if any, and notice to the debtor of the 
assignment. It might perhaps have been a question, whether after as- 
signment and delivery of the security to the assignee, the bankrupt 
could be said to have the order and disposition, merel}- because there 
was no notice to the debtor of the assignment Probablj* that requisite 
was added, as otherwise the debtor might safely pay the money to the 
person who had without his knowledge ceased to be his creditor. The 
debtor would be bona fide in making the pa3'ment ; and it would be im- 
possible to make him pay again. Sir Thomas Parker lays it down cer- 
tainlj', that there must be that notice. 

It is then objected, that with regard to the mortgage debts no notice 
has been given to the debtor, and the assignments of the mortgages 
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were not registered in Jamaica ; and the trustees admits the reason of 
not registering them was, that it might have prevented him from carry- 
ing on his trade. A mortgage consists partly of the estate in the land, 
partly of the debt. So far as it conve3*s the estate, the assignment is 
absolute and complete the moment it is made according to the forms of 
law. Undoubtedly it is not necessary to give notice to the mortgagor, 
that the mortgage has been assigned, in order to make it valid and 
effectual (70). The estate being absolute at law, the debtor has no 
means of redeeming it but by paying the money. Therefore he, who 
has the estate, has in effect the debt ; as the estate can never be taken 
from him except by payment of the debt With regard to the mere 
bond or covenant, which perhaps may accompany the mortgage, it is 
said, that all the ceremonies, declared to be necessary as to debts in 
general, ought to be observed. But it is difficult to sa}^ the mortgage 
passes, and is well assigned to one person, and yet the debt remains in 
another. It is impossible that it can be so divided. Therefore by 
the assignment of the mortgage the debt necessarily passes, as incident 
to it; and it is clear, that, to constitute a valid assighmeiiF, ~ notice 
to the mortgagor is not necessary. In Walwyu v. The Assignees 'of 
Shcpard, the bankrupt had deposited a mortgage and bond ; and Lord 
Alvanley decreed, that the assignees should execute a valid assign- 
ment: yet the mortgagor had no notice whatsoever of the deposit (71). 
It would be strange to sa}*, a mere deposit would be effectual against 
the assignees, and a valid and complete assignment should not. 

These mortgage debts therefore passed by the assignment of the 
mortgages, and the plaintiffs arc not entitled to any account of them. 
With regard to the objection, that these deeds were not registered, the 
Registry Acts have no effect as between those claiming by conveyance 
and the assignees of the bankrupt, who made the conveyance. It was 
never held bad, because not registered ; the object being purely for the 
protection of subsequent purchasers. 



GLASSCOCK V. BALLS. 

Qokbm's Bench, 1889. 

[24 Q. B. D. 13. ] 

Appeal of defendant from the judgment of Lord Coleridge, C. J., 
at the trial 
The facts were as follows. The plaintiff as indorsee sued the defend- 
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ant as maker of a promisaory note. The defendant had on October 11, 
1882, given to one Way man a promrssory note payaMe to his order on 
demand for the snm of £289, being the note sued upon, as security 
for a debt. Subsequent!}-, the defendant being then indebted to Way- 
inan In the' sum of £641, as security for part of which Way man held 
the note, the latter required further security : and the defendant exe- 
cuted a mortgage to him of certain property to secure the total debt, 
with a covenant for payment of the mortgage debt A memorandum 
was m a de at the same time to the effect that the mortgage was {ol)e an 
extra security for the amount secured bj- the promissory note. Way- 
man afterwards transferred the mortgage by a deed of statutory trans- 
fer in the form given by the Conveyancing Acl^ 1881, to one^aI17 
receiving from the latter upon such transfer the sum of £700. The 
note remaining in the hands of Wayman after the transfer of the mort- 
gage, he indorsed it to the plaintiff as security for a debt of J^QO due 
from him to the plaintiff. It was admitted that the plaintiff took the 
note without any knowledge of the before-mentioned circumstances. 
After such indorsement Wa3*man paid to the plaintiff £60 on ac- 
count of his debt The Lord Chief Justice gave judgment for the 
plaintiff upon the note for £140, the balance of the debt of £200, after 
deducting the payment on account 

LiNDLET, L. J. I am of the same opinion. I think that the defend- 
ant fails to establish a defence either at law or in equity. The mort- 
gage given by the defendant to the pa^-ee of the note was accompanied 
by a memorandum which prevented any merger of the debt for which 
the note was given. It is a mistake to speak of the transfer of the 
mortgage as a realization of that security. Realization would be by 
foreclosure or sale. It is quite true that, as between the defendant 
and the payee of the note, after the transfer of the mortgage, in equity 
the right of the payee to sue on the note for his own benefit ceased, 
because he had parted with all his interest and could only hold the note 
as trustee for the mortgagor or for the transferee as the case might he, 
and the payee therefore could be restrained by injunction fh)m suing 
on the note, unless he were entitled to sue as trustee for the transferee 
of the mortgage, which would depend upon the agreement between the 
parties. That would be the equitable right of the defendant as against 
the payee. Bnt^ when the note gets into the hands of a boriafide in- 
dorsee for value without notice of the facts, there can be no such equity 
as against him. 
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HOLMES V. KIDD. 

EXCBBQUXK, 1858. 

[8 H. t' N. 891.] 

Declakati oic hj indoraee against aoceptors of a bill of eEchange for 
£800^ jra wn by o ne Caleb Wat«on. 

Plea — as to £272 is. IdTpaTtiVof the amoant of the bill in the deo- 
lara&bn mentioned, that before the indorsement or aooeptanee of the 
bill the defendants applied to the said Caleb Watson to advance them 
the sum of £300, which C. Watson agreed to do upon the terms of 
ilie defendants accepting the bill and depositing with him a policy of 
insurance on the life of the defendant W. Kidd and certain canvas 
of the defendants of the value, to wit, of £400, as a security for Ihe 
due payment by the defendants of the said bill ; the said drawer of 
the said bill to have power of selling the said canvas and applying the 
proceeds of such sale in payment of the amount due on the said bill, if 
the same was not paid by the defendants when due : that the said bill 
was accepted and the said policy and canvas deposited upon the terms 
aforesaid, and that after the said bill was due the said drawer sold Ihe 
canvas and realized by such sale £272 2s. 7d, and still retains and 
holds the same sum: that the bill was indorsed by the said drawer 
to the plaintiff, after the same was overdue and subject to the equity 
of the proceeds of the sale of the said canvas being applied to the 
payment and satisfaction of the said bill, and without any value or 
consideration having ever been given by the plaintiff lor the said 
indorsement. — Demurrer and Joinder. 

Judgment having been given for the defendants on the demurrer to 
this plea in the court below, the plaintiff assigned error. 

Erlb, J. We are all of the opinion that the plea is good, and 
therefore the Judgment must be affirmed. On the drawing of the bill 
there was an agreement that the canvas should be a security in the 
hands of the drawer, and if sold the proceeds should be applied in 
payment of the bill, if not paid by the defendant when due. The 
drawer held the bill till it was overdue, when he indorsed it without 
value to the plaintiff, and afterwards sold the canvas and held the 
proceeds to be applied to the payment of the bill. The question is, 
whether the receipt of the money by the drawer is a bar to this 
action. The plaintiff took the bill subject to the equities affecting it 
In the hands of the drawer the right to sue was defeasible ; when lie 
sold the canvas it was defeated, and the plaindff^ took' the ISilTsiibject 
to that contingency. Judgmtt^ djJtrfMd^ 
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HOWARD V. KIMBALL. 
Supreme Court, North Carolika, 1871. 

[65 N. C. 175.] 

This was a civil action submitted to his Honor, Judge Jones, at 
the Fall Term, 1870, of Edgecombe Superior Court, upon the follow- 
ing case agreed: 

On the 1st day of January, 1867, B. B. Nicholson contracted to sell 
to J. W. Kimball, the defendant, a tract of land for which two notes 
for 4P 1,000 each, payable on the 1st of January, 1868 and 1869, with 
interest from date, were given in part payment. The notes expressed 
on their face to be in payment '^ on the Rocky Swamp tract of land." 
Nicholson gave to Kimball a bond to make title to the land upon the 
payment of the purchase-money. In the spring of 1867, Nicholson 
purchased of one David W. Bullock a tract of land, and in payment 
of the same, and for the stock on it, indorsed the said notes in blank 
and handed them to Bullock, he, Bullock, at the time being aware 
that Nicholson had given bond to make title to the tract of land he 
had sold to the defendant, Kimball. 

Pearson, C. J. 1. Suppose Nicholson, the original vendor, had 
kept the land, then upon the facts agreed, Kimball, the vendor, 
would have had a clear equity to rescind the contract of sale, on 
the ground of a defect in the title, to a substantial part of the thing 
sold. A purchaser is entitled to all that he bargains for, and is 
under no obligation to accept a part, with warranty as to the other, 
or to accept compensation, unless indeed the part, as to which a 
good title cannot be made, does not materially affect the value, and 
it can be seen that the objection is not taken upon the merits, but 
as a pretext to get rid of the bargain. 

2. As Nicholson indorsed the notes in blank to Bullock, before 
maturity, there is a presumption that he purchased without notice; 
but this presumption may be rebutted by proof of any fact that 
should put a man of ordinary prudence upon inquiry. We think the 
fact of the notes not being in the usual form of promises to pay 
money *' for value received," but expressing on the face that they 
were given for the purchase-money of the Rocky Swamp tract of 
land, was sufficient to put Bullock on inquiry, and to fix him with 
notice, that the notes could not be collected, unless a good title be 
made to Kimball. Cox v, Jerman, 6 Ire. Eq. 526. In this way sig- 
nificance is given to the words referred to, otherwise they must be 
treated as idle and superfluous. 

It is said notice that the notes were given as the consideration of 
the Rocky Swamp tract of land does not amount to notice of a de- 
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fact in the vendor's title. That may be 00, bnt it does amount to 
notice of tlie vendee's equity, provided it turns out that the title is 
defective. 

If a vendee executes a plain note of hand, this equity may be 
defeated by a transfer of the note before it is due, but when he 
takes the precaution to set the fact out in the face of the note, unless 
it has the effect of notice, the vendor may in every instance defeat 
the equity of the vendee by making haste to dispose of the note, and 
thus the vendee will be deprived of an equity without default on his 
part 

The fact that Bullock took a deed for the land from Nicholson in 
trust to convey to Kimball on payment of the purchase-money, sub- 
stituted Bullock in the place of Nicholson, and put him in the rela- 
tion of vendor in respect to Kimball. He was to receive the whole 
of the purchase-money and to make title, according to the original 
contract of sale. 

8. Such being the equity of the defendant as against Nicholson 
and Bullock, it is so beyond all question in regard to the plaintiff, 
for he had positive notice of the defect in the title before he pur- 
chased the notes, and he also took a deed for the land in trust to 
make title on payment of the purchase-money, and took upon himself 
the relation of vendor towards the defendant. 

We concur with his Honor, that the plaintiff was not entitled to 
Judgment, bnt the judgment rendered for the defendant is erroneous 
in this: it discharges the defendant from the payment of the purchase- 
money, but leaves the bond for title in his hands, as a doud over the 
title of the plaintiff. 

The Judgment ought to have been, that the contract of sale be 
rescinded, and the title bond and the notes be cancelled, so as 
to effect what would have been done in equity under the old mode 
of procedure. 

Such Judgment will be entered, and each party will pay his own 
cost 

Feb Curiam. Judgment accordingly,^ 

1 Cmpan: Zeblej v. Sean, 88 la. 507.— En. 
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TURNER V. SMITH. 
Chancebt Division, 1900. 

[1901. 1 Ch. S13.] 

The object of this action was to establish the priority of the plaintiff, 
as mortgagor, over the defendant as transferee of a mortgage originally 
made by the plaintiff, and to obtain a reconye3'ance of the mortgaged " 
property freed from the incumbrance claimed by the defendant, aiicT 
delivery np of the title-deeds on pa^-ment of the costs of reconveyance. 
The case arose from the frauds of the late Cartmell Harrison, ~a 
solicitor. 

Btbne, J., after stating the facts, continued : The real question is, 
which of the two innocent parties, the plaintiff or defendant, is to suffer 
for the frauds of Cartmell Harrison, the plaintiff claiming that upon the 
transfer to Cartmell Harrison b}* Hamp the mortgage debt was dis- 
charged, and that by taking a transfer without the privity of the 
mortgagor, the transferees, Messrs. Smith, became bound by the state 
of ^count as then existing between their transferor and the mortgagor, 
and that therefore the defendant cannot claim to hold the property 
as against the plaintiff. On the other hand, it is contended that the 
plaintiff, by her neglect, in not seeing that she obtained a reconveyance 
or receipt for the mortgage mone^-, and bj* not asking for the deeds, 
put it into the power of Harrison to commit the fraud, and gave color 
to the false representations which were made in the transfer to Messrs. 
Smith as to the subsistence of the mortgage debt It is also suggested 
that the two transfers of October 4 and 5, 1897, must be looked upon 
as parts of one transaction, and that the transfer to Harrison ought 
not to be regarded as representing anything more than part of the 
machinery for transferring the debt and security from Hamp to Messrs. 
Smith, and not as representing any real transaction. Up to the date of 
the_ transfer to Cartmell Harrison the plaintiff admits thal^ as between _ 
herself and the subsequent transferees, there was a valid and subsisting 
debt and mortgage security, inasmuch as no part of the debt had been 
paid, although Harrison, as the plaintiff's agent, had received the money 
for the express purpose and with the obligation of paying off the then 
mortgage in the year 1893. The effect in law of taking a transfer of 
a mortgage without the privity of the mortgagor has been so recently 
summed up by Cozens-Hardy, J., in the case of Dixon v. Winch, [1900] 
1 Ch. 786, that I cannot do better tlian adopt his words, which are to be 
found at p. 742 of the report : *^ It is well settled that where a mortgage 
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18 transferred withoat the privity of the mortgagor the transferee takes 
isabject to the state of accoont between the mortgagor and mortgagee af 
the date of the transfer : Matthews v. Wallwyn, 4 Ves. 118. And it is 
also well settled that payments of interest or payments on acconnt of 
principal made by the mortgagor to the mortgagee after, bnt without 
notice of, a transfer mast» in the absence of collusion, be allowed to the 
mortgagor as against the transferee : Williams v. Sorrell, 4 Yes. 389. 
This doctrine has been extended to the case where the whole mortgage 
debt is, under similar circumstances, paid off : see Norrish v. Marshall, 
5 Madd. 475, and In re Lord Southampton's EsUte, 16 Ch. D. 178." I 
need not refer to the expression of opinion which follows because the 
learned Judge recognizes the law as stated, nor need I go further into the 
decision in that case either in the court of first instance or in the court 
of appeal, as it turned on very special facts which differ tvom those in the 
present case. Starting with the statement of the law as above, it appears 
to me that, assuming the transfer to Harrison to have operated as an 
assignment and conveyance to him in his personal capacity, and not in 
the capacity of trustee for Smilh, the result must follow that the mort- 
gage debt immediately became discharged, and that he held the property 
as trustee for the plaintiff, the principle being as stated by Sir John Leach 
in Norrish v. Marshall, 5 Madd. 481 : *' That as against an assignee with- 
out notice" (meaning without notice to the mortgagor) *' the mortgagor 
has the same rights as he has against tlie mortgagee, and whatever he 
can claim in the way of set-off, or mutual credit, as against the mort- 
gagee, he can claim equally against the assignee." There is no evidence 
that Harrison had agreed to invest Smith's money in a particular mort- 
gage, and, although it is not very easy to understand why Harrison took 
the transfer to himself only to transfer it on the following day, the fact 
remains that he did take a transfer to himself, and it may be that, being 
uncertain whether he should get the money from Smith, he obtained the 
transfer to himself before receiving the cheque. He certainl3' did so 
before the cheque was credited to him. The money paid by Harrison 
to Negus was paid by cheque drawn on the account of the firm of 
Ingram, Harrison, & Ingram at Messrs. Hoare's by cheque debited to 
the firm on October 5 ; and I am unable to hold that at Uie time of the 
transfer to himself he had constituted himself a trustee of this particular 
security for the Messrs. Smith ; and I think, therefore, that the latter, 
having taken the transfer from Harrison without the privity of the 
mortgagor, the defendant can only hold it against the latter subject to 
the state of account between Harrison and the mortgagor. As between 
Harrison and the mortgagor, the mortgage debt was non-existent It 
appears to me that the mortgagor never lost her right to redeem, and 
that directly her agent, who had received the amount to pay off the 
mortgage, became himself the transferee of the mortgage, the debt was 
extinguished, and no transferee from him could treat the debt as a 
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Babsisting charge upon tbe property. In the result, I thiuk the plain- 
tiff is entitled to snooeed and to have a reconveyance. 



KERNOHAN v. MANSS. 
SupRBiiB CouBT, Ohio, 1885. 

[53 Ohio SL 118.] 

Error to the Circuit Ck)urt of Hamilton county. 

The action below was a proceeding in the probate court of Hamilton 
county for the sale of lands of Gano Martin, deceased, to pay debts, in 
which the plaintiff in error and the defendants in error were cross- 
petitioners, each claiming to hold a lien prior to that of the other upon 
the lands in question. That court found in favor of John and Louis 
Manss, from which Kernohan appealed. 

Spear, J. The question presented by the record is whether, both 
parties acting in good faith, one who obtains title to a mortgage given 
to secure several notes to several persons, by assignment for value by 
one of the mortgagees with delivery of the same and a forged copy of 
one' or~8cveraI notes secured thereby, indorsed by the payee who was 
^Gen ~tHe~owner of the genuine note, obtains a lien for money tbus^_ 
advanced on the faith of the security, in preference to the bona Jide 
faidor see for value of the genuine note obtained afterwards, both trans- 
actions occurring before the maturity of the note? 

It seems to us that the question will be solved by the application of 
simple and well established principles. The concession that each party 
acted in entire good faith removes any necessity for considering equi- 
ties, and leaves the case to be determined on purely legal grounds. 

The following propositions we consider are settled in Ohio : 

1. Where a promissory note is secured by mortgage, the note, not 
the mortgage, represents the debt The mortgage is, therefore, a^efe 
incident, and an assignment of such incident will not, in law, carrj* with 
it a transfer of the debt ; on the other hand a transfer of the note by 
the owner so as to vest legal title in the indorsee will carry with it 
equitable ownership of the mortgage. And so, if the debt be evidenced 
b}' several promissory notes, the legal transfer of a portion of the notes 
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carries with it such proportional interest in the securitj as the notes 
transferred bear to the whole. Harkrader v. Leiby, 4 Ohio St 602 ; 
Ex'rs of Swartz v. Leist, IS Ohio St. 419 ; Fithian v. Corwin, 17 Ohio 
St. 118; Alien v. Banlc, 28 Ohio St. 97 ; Hobnes v. Gardner, 50 Ohio 
St. 167. 

2. Being bnt an incident of the debt, the mortgage remains, until 
foreclosare or possession taken, in the nature of a chMe in aeUon, 
Where given to secure notes it has no determinate value apart from the 
notes, and, as distinct from them, is not a fit subject of assignment. 
And wliere the notes are legally transferred, the mortgagee, and all 
claiming under him, will hold the mortgaged property in trust for the 
holder of the notes. Jordon v. Cheney, 74 Me. 859 ; Jones on Mort- 
gages, 818; Pomeroy's £q. Jur., section 1210. 

8. All notes payable to any person or order are negotiable by in- 
dorsement thereon, so as absolutely to transfer and vest the property 
thereof in each and every indorsee or holder successivelj*. Such 
indorsee, or holder, may, in his own name, institute and maintain an 
action thereon against the maker. Sections 8171 and 8172, Revised 
Statutes. 

4. A holder of negotiable paper who takes it before maturity for a 
valuable consideration, in the usual course of trade, without knowledge 
of facts which impeach its validity, holds it by a good title. To defeat 
a recovery it is not sufficient to show that he took it under circumstances 
which ought to excite suspicion in the mind of a prudent man. To have 
that effect, it must be shown that he took the paper under circumstances 
showing bad faith or want of honesty on his part Nor does the note 
lose its commercial character when secured by mortgage. Johnson v. 
Way, 27 Ohio St. 874 ; Kitchen v. Loudenback, 48 Ohio St 177. 

Applying these rules to the facts, the following conclusions seem to 
result, viz. : 

Eernohan, by the assignment of the mortgage, took the legal ti tle to 
it so far^s Jhe same was owned by MoGill, and an equitable right in 
the $7, 602.72 note. He did not take, nor did McGill intend to transfcF 
to him^ anj le^al title to the note, for McGill kept, and intended to 
keep that in his own possession, unindorsed, and subject to his con- 
tipued control. Such rights as Kernohan took he might assert as against^ 
McGill, but John and Louis Manss alone can recover on the note. They, 
by their purchase and the indorsement to them by McGill, took a full 
title to it as against the world, together with the equitable title to the 
mortgage in whosesoever hands it might be. The one has the legid 
title to the incident, with an equitable right in the debt ; the other the 
legal title to the debt, together with an equitable title to the incident 
As both cannot have precedence, the weaker must give way to the 
stronger. The legal title to the incident must be subordinated to that 
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which is superior, viz., the l^al title to the debt, althoagb the holder 
of the incident acquired his right first John and Louis Manss were, 
therefore, entitled to the proceeds of the mortgaged lands. 

The case of Eemohan v. Durham, 48 Ohio St 1, is relied upon by 
plaintiff in error* We think it does not support his contention. In that 
case Coddington took by indorsement the genuine note after due. 
Kemohan took an assignment of the mortgage, which assignment also 
purported to transfer the note. This was not only before the transfer 
of the note to Coddington, but before the note was due. The holding 
is, that, as between Kemohan and McGill (the payee), the former took 
an equitable title to the genuine note, and hence, as Coddington's title 
was acquired after the note had been dishonored, he could take no better 
right than his indorser had. The note being past due, he was put upon 
inquiry, and was chargeable with whatever knowledge due inquir}* would 
have elicited. The vital difference between the position of the holder 
of the note in that case and in this is, that, while Coddington took his 
title nfter due and hence was chaiged with all infirmities, John and 
Louis Manss being indorsees and purchasers for value in the ordinary 
course of trade^ b^ore ducy took good title as against the world. 

Judgments affirmed^ 

1 Compctre Kemohan v. Durham, 4S Oh. St 1. — Ed. 
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MORRIS V. BACON. 
SuPRJUiB Court, Mamachusbtts, 1877* 

[123 Mau. 58.] 

Bill m Egtrrrr by Nathan Morris aod the Tremont National Bank 
of Boston against Josiah Baoon, for the assignment to the bank of a 
mortgage made by Morris to Abraham Jackson. Hearing upon the 
pleadings and proofs before Dbybns, J., who made a decree for the 
banky from which the defendant appealed. The facts appear in 
the opinion. 

Lord, J. On April 1, 1870, the plaintiff Morris made a promissory 
note for the sum of $4,000, payable to the order of Abraham Jackson 
in five years from that date, and executed a mortgage at the same time 
of certain land in Boston to Jackson, to secure the paj'ment of the note, 
and delivered both note and rooitgage to Jackson, who caused the 
mortgage to be recorded on April 5, 1870. On or about October 21, 
1872, Jackson indorsed the note to the Tremont National Bank as 
collateral security for a loan to a larger amount, made at that time by 
the bank to him, stating at tlie time that the note, which upon its face 
purported to be secured hy mortgage, carried the mortgage with it 

This was the condition of the title to the note and mortgage on or 
about March 2, 1875. The plaintiff bank was owner of the note, and 
Jackson had the legal title to the mortgage in trust for the bank. On 
that day Jackson undertook to sell the note, with its security, to the 
defendant. He had, however, neither the title nor the possession of 
the note, nor any authority to sell tbe same. He could therefore con- 
vey no title to it. In order to seem to have a title which he could con- 
vey, he fraudulently substituted another note for the note which the 
mortgage was made to secure. This fraudulent substitution could give 
no right against the maker or the owner of the note. Neither Jackson 
nor the defendant could bj' any act, in the absence of the plaintiffs, 
convert the mortgage into a security for any other than the note which 
it was made to secure. Jackson fraudulently attempted to apply the 
mortgage to a note which it was not given to secure. Neither of the 
plaintiffs did anything, or allowed anything to be done, in furtherance 
of the fraud. If the plaintiff Morris had paid the note between 1870 
and 1875, leaving the mortgage still in the hands of Jackson undis- 
charged, no one would contend that Jackson could bj' any mode have 
made the mortgaged property* liable to a new debt. No person could 
derive from Jackson any title under that mortgage, except a title as 
collateral security for the debt If the debt itself was not in existence, 
the assignee could take under any circumstances, at most, only a naked 
legal title to the mortgage ; if the debt existed, and was not transferred 
to the mortgagee, the mortgage would be held only in trust for that 
debt, not for a different debt That the debt is the principal and the 

r ^ ^^ y • 
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mortgage an incident, is a rale too familiar to require citations in sup- 
port of it. 

Assuming, for the sake of argument, that the note held by the de- 
fendant is a genuine note, the case finds that it is not the note which 
the mortgage was given to secure ; and the plaintiff Morris has never 
created a lien upon his estate in favor of that debt, and it cannot be 
contended that Jackson could bj' any act of his create such a lien. If 
the holder of the true note had in fact consented that the mortgage might 
be assigned to the defendant as collateral security for another note of 
the same tenor and date, that could not have made it so. Whether in 
equity it might have operated as a conveyance of the true debt to the 
defendant we need not decide, for there is no claim or pretence that 
such holder did thus consent. There was simply neglect on the part 
of the plaintiff bank to take an assignment of the mortgage. The ut- 
most hazard which the holder took was that Jackson might discharge 
the mortgage, in which case the note would still be a valid security ; or 
Jackson might pass the legal title to another, who in law would become 
the trustee of the owner of the note. 

This case is quite distinguishable from Blunt t^. Norris, ante^ 55. In 
that case the plaintiff acquired no rights bej^ond those of Samuel S. 
Jackson^ who never owned the note, and who passed it, without in- 
dorsement, against the rights of the maker, so that there was no debt 
of the maker to which the mortgage could be incident In this case 
Abraham Jackson was the bonajide owner of the note and the mort- 
gage security, and transferred the note by indorsement before maturity, 
with the assurance that it was secured by mortgage. 

Decree affirmed. 



MTAT V. BLOODGOOD- 
SupBKMB Court, Alabama, 1839. 

p Porter, 647.] 

Obmond, J. This was a case agreed. The material facts are, that 
one George W. Sinclair, being indebted to one Thomas R. Boiling, in 
the sum of eight thousand dollars, executed four several promissory 
notes, for two thousand dollars each, payable at three, six, nine and 
twelve months after date ; and to secure their payment, conveyed to 
Abner S. Lipscomb^ certain personal propertj*, in trost, to secure to 
Boiling the payment of the said promissory notes. 
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The first of said notes was paid : the second note was bj Boiling in- 
dorsed to one Fearn, for a valuable consideration, who indorsed it to 
the defendant in error; and afterwards, the remaining two notes were 
by Boiling transferred to the plaintiff in error, between whom and 
Boiling, an instrument was then executed, by which all the interest of 
Boiling in the trust, and executed to secure the payment of the said 
notes, was transferred to the plaintiff in error. 

The trustee sold the property conveyed by the deed of trust, for 
twelve hundred doUarsi and paid over the money to the plaintiff in 
error. 

The court below determined that Bloodgood, the assignor of the 
second note, was entitled to the fund ; and of that opinion is this court. 
By the express stipulation of the deed of trust, the property conveyed 
by the deed of trust, was liable to be sold for the payment of the notes, 
as they severally fell due. There was, therefore, a priority of right to 
the avails of tiie property in the holder of the notes due at three 
months after date, over the plaintiff, whose notes did not fall due until 
nine and twelve months. This is conclusively shown by the fact, that 
on default of payment, the property might have been advertised and 
sold under the deed, before the other notes were due: this clearly 
establishes the prior right of the defendant in error ; and this right, 
which existed against Boiling, he could not defeat by the transfer to 
the plaintiff in error, who can be in no better condition than Boiling. 
There is no fraud alleged against the defendant in error, and the deed 
of trust, which recited that other notes were in existence, for which the 
property was bound, was sufficient notice, at least, to put the plaintiff 
on inquiry. 

The precise question here decided, was thus determined in the case 
of Gwathmeys v. Bagland, 1 Randolph, 466; see also 1 Hopkins' 
Chancery Bep. 569, and 5 Johnson's Chan. 241, Clover v. Dickinson. 

Let the Judgment be affirmed} 

1 Accord: Wilaon v. Hajwood,.6 PU. 171; Koerter v. Bnrke. 81 DL4S6; Dom 
r. Ditmam, 70 Ind. 451 ; Walker ». Schriober, 47 la. 589 ; Ricliardaon v. McKim, SO 
EanB. 346 ; Mitchell r. Ladley, 36 Mo. 5S6; Andenon v. Sharp, 44 Oh. St. 260 1 Wood 
V. Tmk, 7 Wii. 566.— Ed. 
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FENZEL V. BROOEMIRE. 
Supreme Couht, Abkanbas, 1888. 

[51 Ark, 105.] 

Battle, J. On the 16th of March, 1885, James Quigel executed to 
West Brothers three promissory notes, one for $150 due on the 16th 
of Ja ne, 1885," one' for 1125 due on the 16th of August, 1885, and 
the other for $116 due^on the 16th of Novemher, 1885, and at the 
same rime executed a mortgage to secure their paj-ment On the 
17th of March, 1885, West Brothers transferred the note for $150 to 
Charles F. Penzel, and thereafter transferred the one for $125 to 
H. Frledlander A Son, as collateral to secure a debt, and the one for 
$116 to Brookmire, Rankin & Scudder. After the maturity of the 
first two notes, Penzel took possession of a part of the mortgaged 
property, and sold the same, with the consent of all parties concerned, 
at private sale, for $216 on a credit, of which $50 have been collected. 

The mortgage contained no stipulation as to the order in which 
the notes should be paid. It is not alleged in the pleadings, and was 
not claimed in the court below, and is not insisted on here, that there 
was any agreement between the mortgagees and any one of their 
assignees as to the order of precedence each note should take, or 
that there was any special equities rising out of the assignments. 
There is no issue of that kind in the case. Appellants insist that 
Penzel should be first paid o ut of the property mortgaged, because 
he is the holder of the note firstTalling due "and first assigned ; and 
lippe llees insist that the proceeds should be paid ratably upon the 
notes, wit hout regard to the order in which they fell diie of were ' 
assig ned. The only question here is, which 67 these contentions 
is correct? 

In the absence of such a stipulation or agreement, or special 
equities, the authorities are not agreed as to how the proceeds of the 
sale of property, mortgaged to secure the payment of several notes 
and sold under the mortgage, shall be appropriated, when the notes 
secured mature at different times, have been assigned to different 
persons, and the proceeds are not suflScient to pay all of them. One 
class holds that the notes shall be paid in the order of their assign* 
ment. Another, that the notes should take precedence in the order of 
their maturity. And a third class, that the proceeds should be applied 
jpro rata in part payment of the several notes, irrespective of their 
dates of maturity or assignment 

The auUiorities which hold that the notes should be paid in the 
order in which they were assigned, do so upon the ground that the 
debt secured was the principal and the mortgage an accessory, and 
that the transfer of a part of the debt carried with it the assignment 
of so much of the lien created by the mortgage as is necessary to pay 
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the part assigned, as effectaally as it existed in the mortgage ; and 
that no second assignment can divest the first assignee of his lien 
and preference. 

The courts adhering to the doctrine that the notes shonld be paid 
in the order of their maturity, say that the debt is the principal thing 
and the mortgage to secure it is only an incident; that the assign* 
ment of the debt passes the mortgage without being referred to in 
the assignment ; that ^* the assignee of the debt takes the security 
by the assignment, in the same condition and to the same extent it 
was held by the payee at the time of the assignment, as security for 
the debt assigned, and succeeds under it to all the rights of the 
assignor ; ** that the assignor, the payee, in the absence of a stipnla* 
tion to the contrary, had the right to foreclose the mortgage when 
default should be made in the payment of the notes first falling due, 
and as each one should fall due, and satisfy them out of the proceeds 
in the order of their maturity, so far as the proceeds would extend, 
although there should not be enough to pay all; and that, therefore, 
inasmuch as the assignee, by the assignment of any one of the notes, 
succeeded to the riglits which his assignor had, he has the right, in 
the event there is not enough to pay all, to be paid out of the mort- 
gaged property so far as it will extend, according to the order in which 
his note stands in the line of maturity with the otliers secured by the 
mortgage ; and that ^* the different instalments in a mortgage, when 
secured by corresponding notes, may be regarded as so many succes- 
sive mortgages, each having priority according to its time of becoming 
payable." 

The reasons assigned for the two doctrines first mentioned are not 
convincing. While the notes were in the hands of the mor^agee there 
could be no priority of liens. He was not bound to foreclose when 
default was made in the payment of the note first falling due. He 
could have waited until all became due, and then, if the mortgage 
empowered him to sell when default should be made in the payment 
of an}' one of the notes, have sold the property and appropriated the 
proceeds of the sale, if the mortgage did not forbid, to the payment 
of any of the notes, if there were not more than enough for that 
purpose. If he appropriated the proceeds to the payment of the note'| 
first falling due, it thereby attained a preference, through the act\ 
of the mortgagee, and so might have the second or last in the same J 
manner. The mortgagee being the owner of all the notes, unre- 
stricted by the mortgage, can give the preference in the appropria- 
tion of the proceeds to either of them by virtue of his ownership and 
control over the entire mortgage debt ; and the queslaon of preference 
or right to priority in payment out of the proceeds can only arise 
when there is a diversity in the ownership of the debt secured. 
Hence, the assignment of one of the notes conld not, ipso faeto^ 
cany with it the right to be paid in preference to the other notes, 
because the mortgagee had the right to appropriate the proceeds oiF 
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the sale of the property mortgaged to its payment ; for the condition 
on which the morl^gee oonid have exercised the power, does not 
exist in the case of the assignee of one of the notes ; and for the 
same reason it follows that the assignee of the note first falling due 
is not entitled to preference, becaase the mortgagee could have given 
preference in the appropriation of payments when he owned all the 
notes. 

The comparison of a mortgage given to secure several notes tol 
snccessive mortgages given to secure each one of them does not sup- 1 
port the doctrine it is made to prove* To make the cases analogous, ( 
the mortgages to secure each note must bear tiie same date, and be { 
executed, delivered, and filed for record, and recorded, at the same \ 
time, and the property mortgaged must be the same. In the latter 
case the mortgages would be concurrent ; neither one would have 
preference over the others, and all would have equal claims to be 
paid ratably out of the property mortgaged. If one should be 
transferred to a third party it would not thereb}' become paramount 
to the others, but all would stand on an equalit}'. Hmicc tbc com- ' 
parison does not sustain the doctrine that the notes, while in the hands ' 
of different persons, are entitled to priority of payment according to - 
the order in which they mature. 

We do not think that either of the doctrines laid down by the two 
classes of decisions first mentioned is sustained by reason or equity. 
The notes are secured by one mortgage, executed for the equal bene- 
fit of all. Itdoes not provide that one note 8hair"be" preferred to 
the others, but secures aXL equally or'pro rata. ' The legaT title to the 
property mortgaged is conveyed and held for the 1>enefit of alL TThe 
rights and interests acquired in the property begin with the date of 
the mortgage, and not from the maturity or assignment of the notes, 
or the time when the cause of action arises. There can be no priority 
of rights in favor of one against the others, as the mortgage is one. 
The simple assignment of the notes does not change the mortgage and 
make it any less security for any of the notes than it was before the 
assignment The mortgage security, in following the transfer of the 
notes as an incident, does not pass by the assignment any farther than 
it was an incident at the time the transfer was made. The holders of 
the notes, therefore, stand (Bquiiejure^ and consequently are entitled 
to participate ratably in the fund derived from the security, if there be 
not enough to pay alL 

The decree %$ affirmed.^ 

1 Accord: Grattan v. Wiggins, S3 Cal. 16; Laplace v. Laplace, 43' La. Ann. 2S4; 
Dixon V. Clayyille, 44 Md. 578; Jennings v. Moore, S3 Mich. SSI; Pugh v. Holt, 
S7 Miss. 461 ; State Bank v. Matthews, 45 Neb. 430; Swatz v. Leist, 13 Oh. St. 419; 
Peny's Appeal, 8S Pa. St 43; Gordon v. Hasiaid, 88 S. C. 351 ; BarUett v. Wade, 
SSYt 629.— £i». 
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TWEDDELL v. TWEDDELL. 
Chajtcbbt, 1787. 
[t Bro. C. a 151.] 

^ ^ ^^ ^( >\ [ ^// .' \ At the clote of the ugament, his Lordship expressed himself to this 

,1 \C (• ! ) i/^ Ci II '* rf i^lg iippears to be the oommon case, where a man bajs an equity of 

^\- >>t. (Ca^J 3> r edeinp tion. The question is, whether he becomes personally liable to 

r the mortgagee. The buyer takes it subject to the charge; but the 

'. • s V. ( u (' • ^^\^^ ng to iiJiQ^ [g 1^ YesA, not a personal debt His contract with the 

. ', ^1 , '. mof^gof"i8 only that the^ebt shall "not falT upon himTlt is a^cre 

^ ^ <x)nt ract of indemnity, and he would be bound, without anyspeciOo 
contract, to indemnify him, as long as he can pay the money. 
~His lordship affirmed the former order, allowing the demorrer.^ 

BURR V. BEEBS. 
CouBT OF Appbals, New Tobk, 1861. 

[24 N. T. 178.] 

Appeal flrom a Judgment of the Supreme Court. The action was 
brought to recover the amount of two mortgages executed, with his 
bonds, by £. F. Bullard to John Cramer, committee of the estate of 
Charl es Bu rr (the'plaiptirs Intestate^, for Vr,00(rand 12,000 respec- 
tively^ XfteF giving the mor^ages, which covered several parcels of 
lands, Bullard conveyed both parcels to the defendants by a deed con-_ 
taining a recital and covenant in the following words: ^^ Subject to 
two mortgages held by John Cramer, committee of the estate of 
Charles Burr, bearing date, Ac. [describing the mortgages], which 
mortgages are deemed and taken as a part of the consideration of 
this conveyance, and which the party of the second part htereby'as^ 
sumes to pay.** Charles Burr was restored to the possession and 
control of his esUte, by an order of the Supreme Court ; and he prose- 
cuted this suit to Judgment^ but died pending this appeal, when the 
action was continued in the name of the plaintiff as his administratrix. 
The plaintiff on the trial proved the actaal delivery of the deed by 

1 Compart: Re KrringtOD, ISM 1 Q. B. 11 ; Bany v. Htrdiiig, I Jooes ft Lat 475; 
Adorit V. Hicks, SI Oot. 95 ; Rice v. fisnnden, 15S Msw. lOS. — Eik . 
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Ballaixl, to the defendant The defendant objected that there was no 
privit}* of contract between him and the plaintiff ; but the justice (be- 
fore whom the case was tried without a jury) held otherwise. Judg- 
ment was given for the plaintiff for the amount of the mortgages^ 
which was affirmed at a general term when the defendant appealed 
to this court. 

Dsino, J. If the plaintiff had sought to foreclose the mortgages in 
question^ and to charge the defendant with the deficiency which might 
remain after applying the proceeds of the sale, and had made both the 
mortgagor and the present defendant parties^ the authorities would be 
abundant to sustain the action in both aspects. Curtis v. Tyler, 
9 Paige, 482 ; Halsey v. Reed, id. 446 ; March v. Pike, 10 Paige, 59«5 ; 
Blyer v. Monholland, 2 Sandf. Gh. B. 478 ; King v. Whitely, 10 Paige, 
465; Trotter v. Hughes, 2 Kern. 74; Vail v. Foster, 4 Comet 812; 
Belmont v. Coman, 22 N. Y. 438. But I do not understand that the 
right to a personal judgment for the deficiency is based upon the notion 
of a direct contract between the grantee of the equit}' of redemption 
and the bolder of the mortgage. The cases proceed upon the principle,, 
that the undertaking of the grantee to pay off the encumbrance is a 
collateral securit}* acquired by the mortgagor, which enures by an equit- \ 
able subrogation to the benefit of the mortgagee. Then the statute 
relating to foreclosures provides, that if the mortgage debt be secured 
by the obligation or other evidence of debt executed by any other per- 
son besides the mortgagor, such person may be made a defendant, and 
may be decreed to pay the deficiency. 2 B. S. p. 191, § 154. Chan- 
cellor Walworth puts the right to a personal judgment in such a case 
upon the equity of this statute (9 Paige, 432) ; and Vice Chancellor 
Sanford expressly says that the obligation is not enforced as being 
made by the grantee of the equity of redemption under such a deed, to 
the mortgagee, but as a promise by the former to the mortgagor, to pay 
him the amount of the mortgage, by paying it to the mortgagee in 
payment of his debt, which promise the mortgagee is equitably entitled 
to lay hold of and enforce under the equity of the statute referred 
ta 2 Sandf. Ch. B. 480. It is obvious that the judgment of the 
Supreme Court in the present case cannot be sustained upon the 
doctrine referred to. The plaintiff does not ask to foreclose the mort- 
gage and does not make the principal debtor, Bullard, a party. If 
the judgment can be supported at all, it must be upon the broad 
principle that if one person make a promise~to another^ for the^^iiefit 
of a third person, that third person may maintain ah action oh the 
promise. Upon that question there has been a good deal oF con- 
flict of judicial opinion. As long ago as 1817, Chancellor Kent laid 
it down as a point decided, and referred to not less than eight Eng- 
lish and American cases as sustaining the principle (Cumberland 
V. Codrington, 3 J. C. B. 255) ; and since then it has been frequently 
affirmed by judges, after an attentive examination of cases, as in Barker 
V. Bucklin, 2 Denio, 45, and in the cases herein referred to. These cases. 
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and also those referred to by ClumceUor Kent, are doobileas snbject to 
aome of the criticisms which have since been applied to them. Some 
of the opinions were pare obUer dieia, and in others the cases, though 
presenting the point, were decided npon other grounds. It cannot, 
boweycr, be denied that the doctrine had been so often asserted that 
it had become the preyailing opinion of the profession that an action 
would lie in such a case in the name of the creditor, for whose benefit 
the promise was made. Finallj^the question came squarely before 
this court in Lawrence v. Fox, 20 N. Y. 268, and we held, with hesi- 
tation on the part of a portion of the Judges who concurred, while 
others dissented, that the action would lie. We must therefore regard 
the point as definitely settled, so far as the courta of this State are 
concerned. 

The judgment appealed flfom being in accordance with the law as 
adjudged in that case, must be affirmed. 

Lorr, J., also delivered an opinion for affirmance, and all the judges 
concurred. Judgmmt affirmed} 



CABNAHAN v. TOUSET. 
SaPRKMB Court, Indiaha, 1883. 

[93 Jnd, 561.] 

Woods, J. The only question discussed by the apellants is the ^ 
sufficiency of the complaint on which judgment was rendered agairst 
them. The complaint, so far as its averments need be rehearsed, 
shows that Camahan and Finch purchased of Spiegel a tract of land, 
which was subject to a mortgage made by Spiegel. In the deed of 
Spiegel to the appellants, which they accepted, it was stipulated that 
the appellants should assume and pay the mortgage debt. Camahan 
afterwards conveyed his interest in the land to Finch, by a deed which 
also contained an agreement that Finch should assume and pay the 
mortgage debt. The action is by an indorsee of the mortgage notes, 
and in the complaint are set out copies of the notes and mortgage and 
of the deeds aforesaid. The plaintiff prayed and obtained a personal 
Judgment against the appellants upon their contract of assumption. 

The objections made to the complaint are that it shows no privity 
of contract between the appellants and the plaintiff or the original 
payee of the notes, nor that the appellants were still in possession 
of the land, or any part of it, when the action was commenced, and 
that no acceptance of the contract of assumption, either by the payee 
and mortgagee or by any subsequent holder of the paper, is alleged. 

1 Thifl case repraflentB the general American law. The cases are eoUectod in an 
elaborate note in Wald's Pollock on Contracts (WiUiston's edition), p. 860 ee Mf . \Tyti 

— Sd. 
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In an action npon contract at law, strictly, privity of contract is 
essential to the right of action, bat the rule in equity is different, and 
by a long and unbroken line of decisions since Bird v. Lanius, 7 Ind. 
615, this court has held that a promise of one person to another for 
the benefit of a third may be enforced in an action brought by the 
latter in his own name. Rodenbarger v. Bramblett, 78 Ind. 213, and 
cases cited; Davis v. Hardy, 76 Ind. 272; Tinkler v. Swaynie, 71 
Ind. 562; Medsker v. Richardson, 72 Ind. 323. 

No authority is cited in support of the proposition that it was nec- 
essary to aver that the appellants still held the land, in consideration 
for which they had assumed to pay the mortgage debt; and no argu- 
ment is made which commands our assent The contract of assump- 
tion certainly did not cease to be operative and binding in favor 
of the party with whom it was made on account of any subsequent 
transfer of the lands by the appellants, and if still enforceable by 
the original party, to whom it was made, there can be no good 
reason why it should have ceased to enure to the benefit of the holder 
of the obligation, which was assumed. Rodenbarger v, Bramblett, 
supra. Each successive grantee who assumes the payment of an 
encumbrance necessarily remains bound to his grantor until the en- 
cumbrance has been removed, unless otherwise released from the 
obligation, and so long as not discharged or released the contract 
necessarily operates in favor of the holder of the encumbrance, who, 
if he chooses, may accept and enforce it; and though each grantee 
has bound himself by a separate agreement, yet, as all have assumed 
the payment of the same debt, they may be sued in one action, the 
last being held primarily liable, and each in the inverse order of his 
contract McGill t^. Gunn, 43 Ind. 315. Judgment affirmed.^ 



FIELD V. THISTLE- 
Chamcsbt, New Jersey, 1800. 

[58 N. J. Eq. 339.] 

Ehert, y. C. This i s a bill for deficiency filed by the mortgagee 
against Thistle, the obligor and mor^agor, and against the ¥ucce8- 
sive grantees of the mortgaged premises, being RoyTe, Bray, and 
McChesney, in the order named, who have, it is claimed, iassumed 
the payment of the mortgage in their respective deeds. The mort- 
gaged property was sold under foreclosure proceedings, to which the 
mortgagor and the grantees were parties defendant, and a deficiency 

1 Accord: Flint v. CadenaflPO, 64 CaL 83 ; Ingram v. Ingxam, 71 IlL Apfk 497 ; 
Gifford V. Cotrigan, 117 N. Y. S57. — £d. 
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of oyer f 900 exists. On the day before the sale, Thistle, the mort- 
gagor, released his grantee, Mrs. Royle, from her covenant of as- 
sumption, and she also released her grantee. Bray, from his ooyenant 
to aasome made in her deed to him. The covenant of McChesney, 
the last grantee, witlt Bray has not been released, bat McChesney 
has died since the conveyance, and his execators, who are parties as 
his devisees, claim that the right to recover against them is barred 
by reason of the failure of complainant to exhibit his claim under 
oath within the time limited by the order to bar creditors, upon which 
a decree barring creditors has been duly made. The sale under fore- 
closure was not made, however, until lifter the expiration of the time 
limited by the order for presenting claims, and tiiis defence of fail- 
ure to present tlie claim must therefore be overruled on the authority 
of Terhune v. White, 7 Stew. £q. 98 ( Chancellor Bunyon, 1881), 
which holds that before foreclosure the claim is contingent and 
cannot be proved against the estate. The first question in the case 
is the construction of the clause of assumption in the deed from 
Thistle to the defendant Mrs. Royle, then Mrs. Cross. The cove- 
nant is as follows {punefuatim et litereMm): 

^^ This conveyance is made expressly subject to a mortgage en- 
cumbrance of three thousand dollars, given by the said Hugh B. 
Thistle to the said Josie Downing Smith, dated October (1st, 1886) 
first, eighteen hundred and eighty six. Together with interest and 
taxes from October first eighteen hundred and eighty six* All of 
which are assumed by the party of the second part** 

Mrs. Royle claims that by the true construction of this covenant 
the clause of assumption reaches only the interest and taxes from 
October 1, 1886, and not the principal of the mortage. I think, 
however, that '^ all of which ** means ^* every one of which," and must 
include every one of the encumbrances previously set out, being the 
mortgage of $3,000, interest and taxes, and cannot be restricted to 
the last two encumbrances. In Wise v. Fuller, 2 Stew. £q. 257 
(1878), Vice Chancellor Van Fleet (at p. 266) construes a somewhat 
similar contract in reference to a like objection. 

The assumption of Mrs. Royle extends, therefore, to the payment 
of the mortgage, and as to form there is no question in reference to 
the subsequent assumptions by the other grantees. The question on 
these relates to the effect of the releases, which were made before the 
beginning of this suit, but after decree of foreclosure in a suit to 
which all parties to the foreclosure were parties, and in which suit 
they were made parties, as ultimately responsible for any deficiency 
resulting in the sale. 

Complainant (by her amended bill) alleges that at the time of 
making the releases, Thistle, the mortgagor, was insolvent, and 
that the releases were made in fraud of her rights as a creditor, 
after notice of her claim. The defendants Thistle, Royle, and Bray, 
answering separately, deny the fraud charged. Mrs. Royle and 
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Bray deny the assamption of the mortgage by Mrs. Royle, and Bray 
alleges, in addition, that the clanse of assamption in the deed from 
Mrs. (Cross) Royle to him was inserted by mistake. McChesney's 
executors also set up the insertion by mistake in the deed from 
Cross to Bray, and also that the same clanse was inserted by mis- 
take in the deed from Bray to McChesney. If the releases had not 
been given, the defences of alleged mistake set np in these answers 
conld perhaps be considered only on cross-bill. Green v. Stone, 
9 Dick. Ch. Rep. 387 (EiTors and Appeals, 1896), and cases cited, 
p. 400. But it is claimed that the parties have the right by their 
releases to reinstate or restore Toluntarily the equities which cou!d 
otherwise have been enforced by suit, and that the question of fact 
is whether the consideration of the releases was the bona fide restora- 
tion of these equities, or whether the releases were tainted with fraud 
on a creditor. This claim proceeds of course upon the theory that 
the releases could be made by the acts of the parties after filing of 
the~ bill to foreclosure, in which the releasors were made parties, as 
ultimately liable for the deficiency. On this assumption and con- 
sidering the evidence, I conclude that the clause of assumption was 
not inserted by mistake in the deed from Mrs. Cross to Bray, but 
that it was specially inserted in her deed to Bray with the special 
object on her part of protecting herself in case she was liable for the 
mortgage on her own covenant. This appears by her own evidence, 
and there being no mutual mistake there could have been no reforma- 
tion of the deed based on this ground. Green r. Stone, 9 Dick. Ch. 
Rep. 387, 396. Bray's defence of mistake therefore fails, whether 
considered as a substantial equitable defence to an existing cove- 
nant of assumption, or as the consideration of a release of such 
covenant No other consideration for the release to Bray than this 
alleged mistake was either set up in the pleadings or urged at the 
hearing. No evidence of mutual mistake in the deed from Bray to 
McChesney was given. I conclude also upon the evidence that the 
releases, whatever their consideration as between the parties, were 
actually intended to defraud complainant as a creditor of Thistle. 
Thistle was hopelessly insolvent, judgments of about $40,000 appear- 
ing to have been outstanding for several years and the releases were 
all made as part of one transaction by which upon Thistle's releasing 
Mrs. Cross, she in turn was to release Bray, and this was the plan 
actually carried out. These releases were made after the foreclosure 
suit had commenced and notice received that cbinplarnant relied Tnr~ 
tlieir Ifability, and the'cTrcumstancei" "oF This{Ie^8~relea8e were such 
a¥ to charge Mrs. Royle and Bray with the duty of inquiring Tntb'his~ 
financial condition and with knowledge of his insolvency. As guar- 
antors they were proper parties in the foreclosure suit, Tor the pur- 
pose of attending the account and protecting themselves at the sale. 
Jarman v. Wiswall, 9 C. E. Gr. 267, 270 (Chancellor Runyon, 1878) ; 
Dorsheimer v. Rorback, 8 C. E. Gr. 46, 48 ; s. o. on appeal, 10 C. Et 
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Or. 516, 519; United Security, Ac. Co. v. Yandegrift, 6 Dick. Ch. 
Bep. 400 (Vice Chancellor Van Fleet, 1898). 

Under Uie former practice of obtaining a decree for deficiency in 
the forecloeare salt, no release after suit brought to collect the defi- 
ciency in the forecloeare anit wonld have been effectiye. Green v. 
Stone, 9 Dick. Ch. Rep. 887, 896, 899. And althoagh the decree for 
deficiency cannot now be obteined in the forecloenre enit, yet the 
coQimenoement of a eait for forecloeare, to which the defendants 
assamiDg the mortgages are properly made' purHesV^as ultimately 
Hable for deficiency, is, in my jadgment, each an acceptance oT 
their obligation and action Ihereon as Ihe 'mortgagee is entitiea to 
relyon as fixing his 'rights to enforce The covenant, and~iermTnate8 
the right to release by the yoluntery act of the parties. ~ After the 
filing of such a bill against the grantees, as haVing assumed the 
mortgage, and for the purpose of commencing the enforcement of 
their ultimate liability by settling finally for that purpose the amount 
of the debt and of the deficiency, the mortgagee is entitled to haye 
the eqaities, which are relied on as a basis for dischai^ing the re- 
lease, made an issue on the record and decided by the court after 
hearing the parties interested, and cannot be depriyed of this right 
by the voluntary release between the parties subsequently made. 
To bring an action to foreclose and claim therein for deficiency is 
such an adoption of the covenant l)y~lhe~mortgagee as terminates 
the right to release. 1 Jones Mort. (3d~ed.} ~T76i, anT'cases 
cited."' 

In my judgment the action to foreclose, which under our present 
practice must precede the bill for deficiency, has the same effect if 
the grantees liable for deficiency are made parties to the bill for the 
purpose of settling the amount of their liability. 

I find, therefore, that as against the complainant the releases 
are void and the parties are all liable, but in an order which has 
been affected by the releases. These, although void against com- 
plainant, are valid between the parties. Toungs i^. Trustees, &c., 
4 Stew. Eq. 290, 803 (Errors and Appeals, 1879). The order of 
liability will be, first, McChesney's executors; second. Thistle; 
third, Mrs. Royle ; and fourth. Bray. 

The unpaid toxes upon the property at the time of the sale cannot 
be added to the amount of the deficiency. The land was purchased 
subject to these texes which were prior liens, and it must be assumed 
that the bid at the sale was made for the property subject to these 
taxes to be paid by the purchaser. 
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CORNING V. BURTON. 

SUPBBMB CoUBTy MiCHIOAV, 1894. 
[lOS Mick. 86.] 

HooKSB, J. On May 8, 1886, Barton and Ellsworth executed and 
delivered to Coming a promissory note for $3,200, and secared it by a 
mortgage opon real estate. In October, 1887, Burton deeded an un- 
divided half of the premises to Dickerson, the deed stating that it was 
subject to a mortgage of $3,200 and accrued interest thereon, ** one- 
half of which encumbrance and debt said second party [i. «., Dickerson] 
assumes and agrees to pay." On November 10, 1887, Ellsworth deeded 
to Dickerson the other undivided half of the land, by a deed containing 
similar provisions. On July 25, 1888, said Dickerson conveyed the 
premises to McQueen, a similar provision in the deed requiring him to 
pay the mortgage mentioned. Subsequently the executors of Corning 
filed the bill in this cause, and obtained a decree of foreclosure and sale 
upon bill taken as confessed for want of appearance, under which the 
premises were sold by the commissioner, and the usual proceedings 
followed. Burton, Ellsworth, Dickerson, and McQueen were made 
defendants by the bill. Under a petition for execution against them 
for a deficiency, Dickerson and McQueen answered, and were heard by 
counsel From a denial of the prayer of this petition, complainants 
appeal. 

We consider it unnecessary to discuss at length the proposition that 
a personal decree may be rendered in a foreclosure case against a grantee 
of the mortgagor, who has accepted a deed stating that it is subject to 
the mortgage, which the grantee assumes and agrees to pay. It is 
settled by repeated decisions in this State and in New York, from which 
State we borrowed the statute (How. Stat § 6704) which authorizes it. 
Such decisions will be found collected in the note to section 6704. 
Just such a decree was rendered in this case by a court having full 
jurisdiction of the subject-matter and the parties, from which decree 
defendants did not choose to appeal 

But, if that decree should be thought not conclusive, we have no 
doubt of the defendant Dickerson's liability upon this record. It is 
claimed that by his deed to McQueen upon his undertaking to pay he 
was released from liability. But we think otherwise. When Dickerson 
bought the premises, a part of the consideration was his promise to pay 
this mortgage. His grantors had, and still have, a right to require 
him to perform that promise, just as much as the mortgagee has the 
right to say that the mortgagors are still indebted to him, notwithstand- 
ing their sale of the land upon the promise that another would pay the 
debt The sale to McQueen does not deprive any one not a party to it 
of rights then existing against Dickerson. Doubtless equity would say 
that McQueen was primarily liable, Dickeraon next, and the mortgagors 
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last ; bat all are liable. To bold otberwiae would be to say that Dick- 

ereoQ could escape his perional liability, and compel the mortgagors to 

payTby deeding to ao impecumous person who should assume the debt 

~~TKe Secrefof^the IJircuU Court wiU be reverJeOf and one entereS 

here in accordance with the prayer (jf the jpeiUion^ with costs of 

both courts.^ 
The other justices concurred. 



6E0B6E V. ANDREWS ahd Whs. 

Court of Appbals, Maryland, 1882. 

[60 Md. S6.S] 

Ibyino, J. The mor^;age of Meredith for $4^000 on the North 
Avenue property, given to George in 1871, and assumed by Andrews 
and wife in the exchange, fell due on the 16th of October" 1873. "Xn 
eztension^or two years was then granted to him until October, 1875. 
Guest & Son as the agents of the appellant so informed Meredith by 
letter on the 14th of July, 1875, when he informs him of the terms on 
which his extension will be granted. That extension could not have 
been given by George to Andrews and wife on the North Avenue 
property without the knowledge that they had acquired the property 
from Meredith and had assumed its payment Besides all this, the 
interest notes from the date of exchange were given respectively by 
Andrews and wife on the Meredith debt and mortgage on the North 
Avenue propert}*, and by Meredith on the Andrews debt a nd mortgag e 
on the Calvert Street property ; "which notes being to the appellant and 
collected by him or for him, he must be regarded as understanding the 
arrangement, and to have acted in the matter with respect to the 
extensions of time for payment, with the knowledge of the conse- 
quences flowing therefh>m. 

In 1 Jones on Mortgages, sees. 740-741, the doctrine is most clearly 
stated, that, generally one purchasing land subject to mortgage not 
only purchases the equTt}' of redeinption,~ but' purchases the wliole 
estate, and assumes the payment of the mortgage as part of tlie pur- 
chase-money. Generally an express agreement is made to that effect 
(as was done here), and the deed drawn subject to the payment of the 
mortgage. In such case as between the parties, the p urchaser be- 
comes grimariiy liable for the debt and the mortgagor only security ; 
^^ and as between them the mortgaged property' becomes ibe primary 
fund for the payment of the debt." The same author sayslhe mort- 
gagee "may by his dealings with the purchaser and mortgagor recog- 

1 Accord: Enos v, Sanger, 96 Wis. 190. — Ed. 
* This case is abridged. — Ed. I c Ji (» « )r 
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nize the purchaser as principal and the mortgagor as only secarity 
towards himself. It is also stated, that ^'aoy material alteration of 
t he mortgage contract will discharge the mortgagor.** Ills'stiir 
further stated in sec. 742, thasT '* A purchaser having assumed the 
pa3'ment of an ex isti ng m ortgage and thereby become the principal 
debtor, and the mortgagor a surety of the debt merely, an extension 
of the time of payment or the mortgage Dy ah agreement t>etween~ the 
bolder of it~and the purchaser, without the concurrence of the mort^ 
gagor, dis charges ^Tm 7rom~ airTfabllity upon it*^ 

The doctrine as thus statedT^comporlsi'we tbink, with true princi- 
ples of equity and fair dealing to which parties ought always to be 
held. The question was presented in Calvo v. Davis et aL, 73 
N. T. 215, and was unequivocally decided in accordance with the 
rule as we have extracted it from Jones on Mortgages. In that case 
the court said, that in such a case as this we are considering, it must 
be held on the authorities that the rights of parties must be deter- 
mined by the rules governing the relation of principal and surety. 
AVe find that decision to have been frequently followed in New York, 
and have discovered no case to the contrary in this countrj-, except 
Corbett v. Waterman, 11 Iowa, 86. The weight of authority is 
strongly in favor of the rule laid down in Calvo v. Davis, which 
we think adopts the truly equitable rule. It is very clear that after 
this arrangement between the appellant and Meredith, if Andrews and 
wife, who were the original debtors, had tendered the amount of the 
mortgage debt to the appellant and demanded an immediate assign* 
ment to them that they might enforce immediate payment, Meredith 
could not have complied, so as to enable them to proceed ; nor could 
he have proceeded at once upon the demand of the appellees as the 
sureties of Meredith under the theory of the law as stated, for he had 
bound himself to wait for a definite period. It maj' be possible that 
during that period such depreciation might take place as to create 
the deficiency. 

The appellant complains that no injury in fact has been shown. 
Tbe authority we have cited says that no inquiry will be made into 
that. The reason is that the law presumes a man to have been 
injured by such dealing to his possible, if not probable, prejudice. 
This is the doctrine of Claggett et cU. v. Salmon, 5 6. & J., 352, in 
which Judge Stephen says: ^' It is upon the principle that the 
contract is changed or varied to his prejudice, and without his consent, 
that the surety is discharged. It is because the creditor has disabled 
himself from fulfilling the duties and obligations which he owes to the 
surety that he is released from his responsibility.'' In that case there 
was an express reservation of rights as against the surety, which 
under the circumstances of that case was upheld. But in this case 
there was no reservation of rights as against the surety, nor of right to 
proceed at the sureties' request, to throw any doubt upon the pro- 
priety of applying the general rule to this case. The doctrine that 



I 

i 

* 






v. 



374 KETZ V. TODD. 

any dealing with the principal debtor whereby the contract is Yaried 
or changed, operate* to release the soretj, is also fallj maintained 
and applied in Ma3'hew v. Boyd, 5 Md. 102; Tates v. Donaldson, 
5 Md. 389 ; and Obemdorff, Tmstee v. Union Bank of Baltimore, 
81 Md. 126.' 



METZ V. TODD. 
SupsKMB Court, Michigait, 1877. 

[86 Midu 479.] 

CooLST, C. J. This is a foreclosnre suit The mortgage was 
given by defendants Helen O. Todd and Alice M. Terry, to secure 
the payment of foar promissory notes made by third persons, and 
which the mortgagors had delivered to complainants on a parchase 
of the land mortgaged. The bill avers that the four notes were 
delivered to the complainants ^^as secarity for the payment of the 
purchase price,'' and that the mortgage was taken at the same time 
to secure the payment of the notes. It is claimed by the defence 
that the notes were received in payment for the land, and that the 
purchasers were not to be looked to for payment except upon the 
mortgage and according to its conditions. The evidence satisfies us 
that this defence is well founded. 

It is also claimed on the part of the defence that on the only note 
now remaining unpaid, and which was made by one Frink, the mort- 
gagees, for a consideration paid to them, and without the knowledge 
of the mortgagors, extended the time of payment The mortgagors 
then insist that, though not personally at any time liable as sureties, 
yet as owners of {Ee mortgaged land they occupied that posifToUy^and 
consequently the extension granted to the principaT^ebtor, without 
their consent, discharged the land from the mortgage lien/ Tbat tne 
claim is well founded if the proof establishes the extension, we think 
is undoubted. Niemcewicz v. Gahn, 3 Paige, 614, and Gahn v. 
Niemcewicz, 11 Wend. 312 ; Christner v. Brown, 16 Iowa, 130. We 
also find the facts to be in accordance with the theory of the defence. 

The decree miiet be affirmed^ toUh co$ts. 

The other justices concurred. 

1 Accord: Uoion Idb. Co. v. Hanford, 14S U. 8. 187; Union Works v, Caswell, 
48 Kan. 689 ;* Dedrick v, Bljrker, 85 Mich. 475 ; Nelson v. Brown, 140 Mo. 5S0 ; 
Merriam i;. Miles, 54 Keb. 566; Schroeder v, Kinney, 15 Utah, 46S. — £ix ^, 
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MUBBAT V. UAHSHALL. 
CouBT OF Appeals, Nkw York, 1884. 

[94 -y. F. 611.] 

FiKCH, J. The trial conrt held, that the extension bj plaintiffs* tes- 
tator of the time of payment of defendant's bond and mortgage, b}* a 
Talid agreement with her grantee, who had taken a deed subject to the 
mortgage but without assuming its pa3'ment, operated to discharge the 
defendant wholly fh)m liability. This conclusion rested upon the rule 
applicable to principal and surety, which forbids the former to change 
the essential terms of the contract without the consent of the latter, 
except at the peril of the surety's complete discharge. In most of 
these cases the courts have refused to enter upon the inquiry whether 
the surety was damaged or not by the change, and the Justification of 
such refusal ordinarily lies in the fact that the surety is bound only by 
the contract which he made, and not by the new and substituted one 
which alone can be legallj' enforced. Ducker v, Rapp, 67 N. Y. 473. 
But the present is not a case of principal and surety in the strict and 
technical definition of such relation ; and upon that fact the General 
Term founded a different view of the rights of the parties, and reversed 
the decision of the Special Term on appeal. Conceding that, by the 
conveyance subject to the mortgage, the land became the primary fund 
for the pa}nnent of the mortgage debt, and that the grantor in defence 
of his liability on the bond had the right to pay the mortgage debt and 
be subrogated to the remedies of the creditor, and so could enforce 
payment out of the land to the extent of its value (Johnson t;. Zink, 
61 N. Y. 386; Flower v. Lance, 59 N. Y. 603), the General Term never- 
theless held, affirming the authority of Penfield v. Goodrich (10 Hun, 
41), that the mortgagor and grantor was all the time the principal 
debtor, and the grantee only became such when he covenanted to pay 
the mortgage debt and assumed it as a personal liability. We do not 
approve of this conclusion, or the result to which it leads, and deem it 
our duty to affirm the decision of the Special Term, although not ap- 
proving the doctrine upon which it rests, except with some necessary 
qualification. 

While, as we have said, no strict and technical relation of principal 
and surety arose between the mortgagor and his grantee fh)m the con- 
veyance subject to the mortgage, an^equity did arise which could not 
be taken flrom the mortgagor without his consent, and which bears 
a very close resemblance to the equitable right of a surety, the terms 
of whose contract have been modified. We cannot accurately de- 
nominate the grantee a principal debtor, since he owes no debt, 
and is not personally a debtor at all, and yet, since the land is the 
primary fhnd for the payment of the debt, and so his property stands 
specifically liable to the extent of its value in exoneration of the bond^ 
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it is not inaccurate to say that as grantee, and in respect to the land, 
and to the extent of its valae, he stands in the relation of a principal 
debtor, and to the same extent the grantor has the equities of a surety. 
This follows inevitably ttom the right of subrogation which inheres 
in the original contract of sale and conveyance. It is a definite and 
recognized right, which, in the absence of an express agreement, will 
be founded upon one implied. 6ans v. Thieme, 98 N. T. 232. 
When the mortgagor in this case sold expressly subject to the mort- 
gagCj remaining liable upon his bond, he had a righf lis against bis 
grantee to require that the land should first be exhaiistcdlii "the pay- 
ment of the debt. Presumably the amount of the mortgage was^ 
deducted from the purchase-price, or at least the transfer was made and 
accepted in view of the mortgage lien* Seller and buyer both acted 
upon the understanding that the land bound for the debt should pay 
the debt as far as it would go, and their contract necessarily implied 
that agreement Through the right of subrogation the vendor could 
^curc bis safety , an J thai~nghT coiild no^be in vaded wfth impunity. 
It was in vaded . When tlie creditor extended the time of payment 
b}* a valid agreement with the grantee, He at once, for {he time l^eing, 
took away the vendor's original right of subrogation. He suspended 
its operation beyond the terms of the mbrtg{^;e. He put upon the 
mortgagor a new risk not contemplated, and never consented to. The 
value of the land, and so the amount to go in exoneration of the bond, 
might prove to be very much less at the end of the extended period 
than at the original maturity of the debt, and the latter might be in- 
creased by an accumulation of interest. The creditor had no rig ht 
thus tOLmqdify or destroy the original right oTiubrogation. #hat be 
did was a conscious violation of this right, for th~e~Taet~ that he dealt 
with the grantee for an extension of the mortgage shows that he knew 
of the conveyance, and that it left the land bound in the hands of the 
grantee. Knowing this, he is chargeable with knowledge of the mort- 
gagor's equitable rights, and meddled with them at his peril. But it 
does not follow that the vendor was thereby wholly discharged. The 
grantee stood fn the quasi relation of pnncTpaTdebtoFonly in respect 
to the fand as the primary fund, and to the exCeiVt Of the value oT the 
land. If that vaTiie was less th"nn"trie mortgage debt; ss to the balance 
he owed no duty or obligation" whatever, and as to that the mortgagor 
stood to the end, as he was at the beginning, Ihe sole principal debtor. 



From Rny~8uch T)arance'Be was"hW'discharg^ed7~aucr as to that nO right 
of his was in any manner disturbed. The measure of his injury was 
his right of subrogation, and that necessarily was bounded by the value 
of the land. The extension of time, therefore, operated to discharge 
him only to the extent of that value. At the moment of the extension 
his right of subrogation was taken away, and at that moment he was 
discharged to the extent of the value of the land, since the extension 
barred his recourse to it, and once discharged he could not again be 
made liable. From that moment the risk of fliture depreciation fell 
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iipon the creditor who by the extension practically took the land as his 
sole security to the extent of its then yalue, and assamed the risk of 
getting that valae ont of it in the future. But the Special Term went 
further and held that the mortgagor was absolutely discharged by the 
extension. That might or might not be, and depended upon the ques- 
tion whether the value of the land equalled or fell below the debt For 
conceding the general rule that the surety is discharged utterly by~~a 
valid extension of the time of payment, and that the mortgagor stands 
inthe po sition and has the rights of a surety, Tt must be steadily fch 
xnemberedn^atliecan'ohljf be'dis^^ he is surety ; that" 

Be holds that position on^iip "tolhe vaTue of the land ; and" l)ey6hd^ 
that is still principal debtor without any remaining equltie8.~ 

In this case the evidence is hoFbefore us. We have only the plead- 
ings and the findings of the court They do not show directly that the 
value of the land at the date of the extension equalled the mortgage 
debt But two things go far to Justify such an inference. No daim 
that the value was less, and that the surety was only partially dis- 
charged, appears to have been made on the trial. There was no request 
for such a finding, and the case seems to have been heard on the assump- 
tion that the value equalled the amount of the mortgage debt But a 
very significant fact is found by the trial court The grantee obtained 
the extension complained of by pajing upon the mortgage the sum of 
$500 of principal and $87 of accrued interest He was under no obli- 
gation to make this payment or procure the extension. The act is 
nnexplainable except upon the theory that he deemed the land worth 
more than the mortgage, and that his interest was to pay off the encum- 
brance. It is an act which speaks as plainly as if he had said and the 
court had found that he had said that the land exceeded in value the 
amount of the mortgage. Every legitimate inference which the find- 
ings warrant, must be drawn to sustain the judgment founded upon 
them. In Kellogg v. Thompson, 66 N. Y. 88, it was said that where 
the evidence given on the trial was not contained in the case, we must 
assume not only that the facts proved were snfilcient to sustain the 
findings, but also any additional findings necessary to sustain the con- 
clusion of law not in confiict with the affirmative facts found. That, 
in the present case, the value of the land equalled the amount of the 
mortgage debt, is a fair inference from the facts which were found, is 
strengthened by the course of the trial so far as the absence of any such 
objection is concerned, and under the rule to which we have referred 
must be assumed in support of the Judgment of the Special Term. 

The Judgment of the Greneral Term should be reversed and that of 
the Special Term afiSrmed with costs. 

All concur. JitdgtMirU accordingly} 

1 Accord: Keller v. Ashford, 133 U. S. 610; Chitton v. Brooks, 72 Md. 554; 
Traven v. Dorr, 60 Minn. 173. — Eo. 
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NORWOOD V. DE HART. 
Court of Cbahcbrt, Xbw Jeeskt, 187i^. 

[90 N, J. Eq, 4ia.] 

The Chahcbllob. This sait is brought to obtain a decree against 
the defendants for the amonnt remiuning unpaid upon a decree in 
favor of the complainants in a suit for foreclosure of mortgage upon 
premises which were owned by the defendants respective!}*, at different 
tidies, subject to the mortgage. The mortgaged premises were sold 
under the execution issued on the decree in that suit, and were pur- 
chased bj the holder of a mortgage prior to that of th e c omplain^ 
ants*, for a sum less^than the amount due on his mortgage, so that 
not hing was realized by the complainants on thelrlmoirtgage^^ 

The bill states that the complainants' moiftgageTwhIchls for $2,000 
and interest, was given by Charles ICeyenberg, on or about the 2Uth 
of July, l»6»'r^at the prior mo'rl^age, which was for $2,000 and 
interest, was given in 1868, by Frank Hunkley^; that in Ma^', 187 1, 
one Nicholas Pflaum, then being the owner of the mortgaged prem* 
ises, and both of the mortgages being subsisting liens thereon for the 
full amount of the principal thereof^ conveyed the property to DeHart, 
for the consideration of $10,000, as stated in the deed ; tiiat the deed 
contained the declaration and acknowledgment that the conveyance 
was made subject to the mortgages, and that the principal thereof was 
computed as_ part _of_ the purchase-money^ and contained J alsq^ the 
stipulation that the existence of the mortgages should not be held to 
work a breach oif any of the covenants ln~ the* deed [that iirXugusI, 
1871, De Hart convej'ed the premises to Benjamin Sire expressly sub- 
ject to those mortgages and a subsequent one for $1,000 and interest, 
which had been given thereon by De Hart ; that the deed to Sire con- 
tained the declaration that the principal of those mortgages was com- 
puted as so much of the purchase-money of the property; that in 
September, 1871, Sire oonvej'ed the property to Moses H. Williams, 
expressl}' subject to the three mortgages, and Williams therein as- 
sumed the payment of them ; that Williams afterwards died, and the 
executors of his will, in March, 1873, conveyed their right, title, and 
interest in and to the property, to De Hart, subject to the three mort- 
gages, the payment of which he thereby assumed ; that subsequently, 
in December, 1873, De Hart sold and conveyed all his interest in 
the premises to the defendant Grenung, subject, as stated in the deed, 
to the encumbrance of two mortgages, the principal of which amounted 
to $4,000, the pajinent of which Grenung thereby expressly assumed ; 
and that, in January, 1872, the complainants' testator began the 
above-mentioned suit for foreclosure, which resulted as before stated. 

The complainants' claim to a decree against the defendants rests on 
the ground Uiat the creditor is entitled to the benefit of all the col- 
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lateral secarities which the debtor has obtained to re-enforce the 
primary obligation. Elapworth v. Dressier, 2 Beas. 62. But a mort- 
gagee cannot avail himself of an assumption to pay his mortgage /.,;,</. 
contained in a deed to a subsequent purchaser, unless the grantor 
was himself personally liable to pay the debt. Growell v. Hospital .' ^ , C 
of St. Barnabas, 12 C. K Gr. 650, 656 ; King v. Whitely, 10 Paige, ' ' ^^^^^^ 
465; Trotter v. Hughes, 12 N. Y. 74. In this ca se, it does not ap« , 7' . /f 
pear, from the bil l, that De Hart's granto r, Pflaiim, was personally ^U i^l ^ * 
lia ble for the payment of the complainants' mortgage. It, theref ore, ^ 

does not app ear (giving to the^actnowledgment contained in the con- V (^(juu^ 'i vti> ^ u 
veyance from I%aum to De Hart, that the mortgage debt was allowed ^ ; ] 

as part of the consideration of the conve3'anoe, all the effect which, V L ^^^^'. \j^.^'^' 
under the decision of this court in Tiohenor «. Dodd, 8 6r. Ch. 454, . r . 

it would have as between grantor and grantee) that there has ever .,'\^ \J i^u a< ' ' 
existed any obligation, on the part of De Hart, to Tndemnify Pflaum , ■\ . ; . t. 
against the complainants' mortgage debt. ' And this consideration *'*^ 'f ** 
is equally fatal to the claim made under the assumption contained •! ^m 
in the deed from the executors of Williams, for it does not appear 
that they were liable to indemnify their grantor. Each grantee who^^^*^''! 
assumed the payment of the^ort^ages was bound~thereby only to 
i ndemnify, and if no liability to pay the mor tgage debt existed on 
the part of his immediate grantor, there is no ground for claim of 
inde mnity on the par t of the_grantor, and, consequently, no personal 
liabilit}' on the part of the grantee to pay the mortgage debt 

The fact that it does not appear that PS^aum was personally liable 
to pay the mortgage debt, is fatal to the daim of the complainants 
against the demurrant 

17i4 demurrer vM be suetainedj mth eosts.^ 
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6ARNSET V. ROGEBS. 
CouBT OF Appsals, Nkw York, 1892. 

[47 N. T. 883.*] 

AvTEAJL fh>m judgment of the .General Term of the Supreme Court 
in the fourth Judicial district, reversing a judgment entered upon the 
report of a referee in favor of plaintiff. 

O n and prior to the 28d of January, 1861, the plaintiff, Lewis R. 
Garnsey, was the owner of two mortgages upon the premises described 

1 Compart: Ward v. De Oca, 190 CaL 109; Brown v. SnlliTan, 4S Minn. IM; 
Xmg r. Whitelj, 10 Paige, 4S5 ; T. M. C. A. v. Craft, 34 Ore. 106 ; Osbame r. Cabell» 
77 Va. 463, accord. Dean v. Walker, 107 lU. 541; Marble Bank v. Mesarrey, 
101 la. 285 ; Coone v. Strode, 156 Mo. 262; Hare v. Muiphj, 45 Neb. 809; Brown v* 
Maarer, 38 Oh. St 543 ; Merrimaa v. Mooie> 90 Pa. 78, ooitfra. ^£d 

s This case is abridj^. — Bin 



380 6ABK8IT V. B0GIB8. 

in the oomplainty one of which was given to him directly, and the other 
of which he liad aoqiiired^l>y purchase and assignment from the original* 
mortgagee named therein. At the date above mentioned^~the premises 
covered bj these mortgages were owned by the defendant, Richard M. 
Hermance, who had assumed and agreed to pay them. At this time 
they amounted together to the sum of $2,000, besides an accumulation 
of interest 

On the 28d of January, 1861, Hermance was^indebted to the defend- 
ant, Harvey J. Rogers, in the sum of $650. For the purpose of secur- 
ing the j)ayment of this sum, Hermance executed and delivered to^ 
Rogers a deed of the premises covered by the mortj^es, containing a 
covenant on the part of Rogers that ^e~ would^ assume and pay tfiejBaid _ 
mortgages. This deed was given, however, upon the parol condition 
that whenever Hermance should pay the said $650 and interest to_ 
Rogers, the premises should be reconveyed by Rogers to Hermance. 

On the 1st of August, 1866, Hermance gave to Rogers his note for 
$700, and on the same day Rogers reconveyed the premises to Her- 
mance by deed, in which Hermance covenanted to reassume and pay 
these mortgages. 

Upon these facts the referee found, as a conclusion of law, that in 
case the amount of the mortgages could not be collected from a sale of 
the land itself, nor from the defendant Hermance, then and in that case 
the defendant Rogers was liable for the same. To this conclusion the 
defendant Rogers excepted. 

Rapallo, J. Was this a promise made to Hermance for t he benefit 
of the plaintiff ? I do not understand that the case of Lawrence v. 
Fox has gone so far as to hold that every promise made by one person 
to another, from the performance of which a third would derive a ben- 
efit, gives a right of action to such third party, he being privy neither 
to the contract or the consideration. To entiUe him to an action, the 
contract musthave been made for his benefit. He must be the party 
intended to be benefited ; and air that the case of Lawrence v. Fox 



decides is, that where one person loans money to another, upon his 
promise to pay It to a third partj' to whom the party so lending the 
money is indebted, the contract thus made by the lender is made for 
the benefit of Ins creditor, and the latter can maintain an action upon 
it without proving an express promise to himself from the part}' r'ecerv-^ 
ing the money. Johnson, C. J., and Denio, J., placed their votes upon 
the distinct ground that the contract could be regarded as having been 
made by the debtor as the agent of his creditor, and that the latter 
could ratify the contract thus made for his benefit In Burr v. Beers (24 
N. Y. 178), the amount due upon the mortgage was reserved out of 
the purchase-money and left in the hands of the purchaser, upon his 
agreement with the vendor to appl}' it to the payment of the mortgage 
debt The purchaser was bound to pay the whole price, but by this 
agreement a portion of it was set apart for the use of the mortgagee, 
and the purchaser undertook to pay it to the mortgagee, and no one 



GABNSEY V. R06EBS. 381 

else. No other person was entitled to receive it. That arrangement 
was regarded as a contract made for the benefit of the mortgagee, and 
it was held that he could enforce it. In that case the purchase-money 
was in fact a fund in the hands of the purchaser, which he had agreed 
to apply to the use of the mortgage creditor. In performing that 
agreement he would have done nothing more than to pay his own debt 
in the manner in which he had agreed to pay it. 

But in the present case the agreement was not to apply money which 
the promisee delivered for the'purpose,' or which" was due hlm'f^bm* the 
promisor, to the use of a third^ party, "bul; the promisor engaged to ad- 
vance his own money for the purpose of protecting the property of the 
promisee, which advance when made would become a lien on the prop- 
erty of the promisee. Regarding the convej-ance as a mortgage, the 
stipulation was in effect to advance to the promisee on the security of 
the property, to dischaige prior liens, and was made for the benefit of 
the promisee only. 

If such a contract could be enforced by the creditor who would be 
incidentally benefited by its performance, every agreement, by which 
one party should agree with another, for a consideration moving fW>m 
him, to become security for him to his creditors, or to advance money 
to pay his debts, could be enforced by the parties whose claims were 
thus to be secured or paid. I do not understand any case to have gone 
this length. This is not the case of a trust. If the property had been 
conveyed to Rogers, in trust, to pay the plaintiffs claims, the legal 
estate would have vested in Rogers, and he would have been compelled 
to execute the trust. But no such trust was declared in the deed, nor 
could it be created by parol, as to real estate. 

It must further be considered, that, where such an assumption is 
made on an absolute conveyance of land, it is unconditional and irrevo- 
cable. The grantor cannot retract his conveyance, or the grantee 
his promise or undertaking ; but, when contained in a mortgage, the 
conveyance is defeasible. The grantor reserves the right to annul it 
by paying his debt, and, when he does so, he discharges the agreement 
to pay the prior mortgage. The reservation of this right is inconsistent 
with the idea that the assumption by the grantee was for the benefit of 
the prior mortgagee ; for, if it were, the grantor would have no control 
over the rights thus acquired by a third part}'. The reservation of 
this control by the grantor shows that the agreement was for his benefit 
only, and prevents its enuring to the benefit of any third party. In the 
present case, the control had actually been exercised, and the grantor 
had redeemed and resumed the enjoyment of his property, in pursu- 
ance of the condition, before this action was commenced, and the 
grantee had ceased to have any interest in or claim upon it. 

Judgment affirmed. 
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CHAPTER Vn. 

THE OOMPETrriON FOB THE MOBTGAGX. 



SsonoH I. — Friobitt. 



A. Comolidatian of Mmigagei* 
BOVEY V. SKIPWITH. 



, . •-'-■ ''^ 



( \ )>\ A v . [1 Ca«.tii Chan. SOI.] vi 

In 1651 Sir Francis Drake made the plaintiff a eecnrity out of the ^ 



vc aLvvi.o«ji>id]^ manor and rectory of Waltham upon Thames. Afterwards in 1666^ A >mM\ '^ M^ 
/^- V 1^ i \ L(u I^i'c^k® made the defendant a security for money ont of the rectory 4 -^ tf L . 
\c - I^Af f^ ^°^7 (^^ defendant haying no notice then of the plaintiff's security, .' 

^ '' > which was for money also). Afterwards the defendant hearing of *jj^ T^r^ j;^ i^^ 
► " ~ ^ S I V *^® plaintiff's security, buys in a security precedent to the plain- . C; 

tiff's, which one Beddingfield had both upon the manor and rectory. ">t>A^^ 






1. Question was, Whether the plaintiff should be admitted to >Cr. ^ .. 

toi^^' 



^( 



•Tr.'u 



(Li 



redeem Beddingfleld's security without paying off what was due 

Skipwith? And it was ruled he should not. Vide Marsh and Lee's ^ ^i -'/i |^( . 

2. Question was, Whether inasmuch as the defendant's security ^ 1/ Ai^rrvC^^ 
( ^ ^ was only out of the rectory, and the security he bought in from ^B^"1/|S# y^vli^,ic^^t 

dingfield was of both the manor and rectory, the defendant should?^ j 
^ .» ... make use of Beddingfield's security as to the manor after that by the Cc^X UWv\ ' 
profits of the manor and rectory Beddingfield's debt was satisfied? ^ 
And whether then the plaintiff should not then be admitted to enjoy •^'*«'-*^ * 
the manor, his security being as well of the manor as the rectory, and h^ j {-, .^ f 
the defendant to hold only the rectory till he was satisfied. \ C ' ^ 

Wyld and Twisden were of opinion, that after Skipwith had re-^^Vw/f'^ ''- - 
ceived what was due on Beddingfield's security he should receive no "tki tJt •il<. . >> 
more profits of the manor, but the plaintiff to be let in to receive | f- y . 
them, and the defendant only to make use of Beddingfield's security t|>V^'\^^ ^ 
as to the rectory to protect his security of the rectory. But it was A ^ 
resolved and ruled, that the defendant should hold both the manor ^^' _ 
and rectory against the plaintiff till all due to him on both the ^^4 4 ^ ^ '^ ; 
securities was paid him. Quceretamen, . ^ 
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BAXTER V. MANNING. 
Chamcbrt, 1684. 

[1 Vem, S44.] 

Thb plaintiff makes a mortgage of his estate to the defendant, and 
afterwards the "m6r%agee advances and lends more money unto the 
plainJTff^fhe mortgagor, on His l)ond. ~The"plainliff^"T)ring8"hr8 bill 
to redeem. The defendant insists to have his bond debt as well as 
the mortgage-money paid him. ^ " '" 

Peb Cubiam. Althongh there is no special agreement proved in 
this case, that the land should stand as a security for the bond debt, 
yet the mortgagor shall no^t redeem without paying both. 

;:A«a^* ^^ viU-A t tiuuAtai \jlc Aixx^xx Aouu."vJL itrjL \(jL iv.ur^ pcu^ K'-rJ'.\. - ^^c ^ ^^^^ \^ > '*^ ^ ^-^''' ' '' 

AL»tU>^* )U^\..'>>vlfu;> BBIDOEN v. CARH ABTT. C t ^ /i,* i Z:^ v ^'^'^ /G b ^ ) 

Chanckxt, New York, 1824. 
[Hoplan's Ck. 234.] 

Thb Chaitcellob. The defendant Carhartt, being indebted to Lan- 
sing, gave him a bond for seven hundred and ninety-five dollars ; and 
to secure the debt, Carhartt and his wife, on the twenty-first day of 
March, 1812, mortgaged a certain tract of land to Lansing. 

Carhartt being also indebted to Thomas Bridgen, Anna M. Bridgen, 
and Catharine Bridgen, in the sum of one thousand three hundred and 
ten dollarsi gave them a bond for that sum ; and on the twelfth day of 
September^ 1815, Carhartt and his wife, to secure the debt, mortgaged 
to them a tract of land. The interest of Anna M. Bridgen and Catha- 
rine Bridgen, in this bond and this mortgage, has been assigned to the 
complainant, Thomas Bridgen. 

The bond and mortgage executed to Lansing have also been as- 
signed to the complainant 

Both mortgages were duly registered. 

The lands mortgaged are two distinct tracts. 

The complainant thus holding both bonds and both mortgages, has 
instituted this suit, to obtain satisfaction from the mortgaged lands. It 
appears that one of the mortgaged tracts is insufficient in value to pay 
the sum charged upon it ; and that the other mortgaged tract exceeds 
in value the debt for which it is mortgaged. In these circumstances, 
the complainant asks the court to direct that the excess arising from 
the sale of one of the mortgaged tracts beyond the sum with which 
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that tract is charged, shall be applied to satisfy so much of the debt 
secured by the other mortgage as may not be raised by the sale of 
the other mortgaged tract. 

In support of this claim, the complainant relies upon English author- 
ities ; and the following cases are cited. 1 Vem. 29, 245 ; 2 Vem. 
207, 286 ; Amb. 738. To these I add, 3 Br. Rep. 162. 

These cases and many others show, that where there have been two 
mortgages of distinct lands, and the suit has been to redeem one of 
them, the English chancery has refused to allow a redemption of one 
mortgage unless the debtor would also redeem the other. Lord Hard- 
wicke indeed declared, in 1750, 1 Atk. 299, that he was not satisfied 
that this was the established rule of the court. Such, however, has 
been the general doctrine in England. 

The doctrine of these cases does not appear to have been adopted 
by any decision of our own courts ; but if these cases are authority 
here, they differ from the case now before this court 

The Eoglish cases were suits to redeem ; and they were in general 
bills by the heir of the mortgagor. I find no instance in which distinct 
mortgages of different lands have been thus tacked in a suit by the 
mortgage creditor to foreclose. 

The English authorities seem, therefore, not to support the preten- 
sion of the complainant, whose suit here is to foreclose and obtain 
satisfaction of the two mortgages fh>m the lands. 

But under our laws and the decisions of our own courts, a registered 
mortgage is regarded as an encumbrance for the debt expressed in the 
mortgage, and for no greater sum. Such is the sense of the act con- 
cerning mortgages ; and though the great objects of the registry are 
to secure mortgagees, to give notice to purchasers, and to regulate 
priorities, it seems also to be the spirit of all onr statutes respect- 
ing mortgages, that a registered mortgage shall never become a security 
between any parties, for any other debt than that specified in the regis- 
tered instrument 

The English doctrine, by which a mortgage subsequent to a second 
mortgage may be tacked to the first, in exclusion of an intermediate 
mortgage, has been adjudged by the court of errors to be inconsistent 
with our law concerning registered mortgages. 1 Gaines' Cases in 
Error, 112. The English doctrine of tacking has thus been rejected in 
the only adjudged case in which any attempt to enforce it appears to 
have been made in our courts. 

This is an attempt to consolidate distinct mortgages into one security. 
Upon what reason can the complainant claim to blend distinct mort- 
gages of different lands, made at different times, to secure distinct 
debts? Each debt is distinct; the several mortgages have no con- 
nection with each other; and each of them is a specific encumbrance. 
No court of Justice would treat the two bonds as one contract ; and the 
two mortgages of separate tracts of land are still more widely distinct 
from each other. 
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It is nrged by the oomplainant, that when a mortgage is forfeited 
aooording to its letter, because payment has not been made at the 
stipnlated time, the mortgagor must do equity before he can redeem. 
But what is equity between the mortgagor and the mortgagee ? It is that 
the raortgi^e is still merely a security ; and that the debtor is entitled 
to redeem by paying the principal and interest of the mortgage debt. 
The mortgagee, indeed, has a legal estate ; but it is a legal estate only 
for the purpose of securing the pajrment of the sum expressed in the 
mortgage. In all other respects the mortgi^or is the owner of the 
land ; he may conyey it, or it may be sold as his land, by execution at 
the suit of a creditor ; and whether the land is held by himself or another, 
it is chaiged with the mortgage debt, and nothing more. The mort- 
gagor being now regarded as the owner of the land, for every purpose 
excepting the security of the debt charged upon it; the distinction 
between the legal estate of the mortgagee and the equitable estate 
of the mortgagor serves only to determine that the remedies of the 
parties are given in some cases by courts of law, and in others by 
courts of equity. The construction of a mortgage is, as it should be, 
the same, in all our courts. The difference between law and equity, in 
respect to mortgages in this State, consists in the different remedies 
and forms of proceeding in the respective Jurisdictions. The idea 
that a mortgagee may avail himself of his 1^;^ estate to obtain any 
advantage beyond the security of the mortgaged debt is wholly arti- 
ficial, and is inconsistent with the nature of the security. 

But the chief argument of the complainant is, tbat between the 
mortgage debtor and the mortgage creditor, it is just that the full 
amount of both debts should be paid. It is always just tbat a debtor 
should pay all his debts : but the rights of these parties result from 
their contract ; those contracts are distinct from each other ; and each 
contract must have effect, according to its terms and the declared in- 
tention of the parties. A mortgage to secure the payment of a sum of 
money is one of the most precise contracts known to our laws ; and it 
cannot be converted into an engagement to pay a greater sum. It 
never can be enforced for a greater sum without perverting the true 
sense of the contract. The daim of the creditor here to unite the 
two mortgages is an attempt to acquire for himself the same rights 
which he would have had if one mortgage of both tracts of land had 
been made to secure the aggregate of both debts. The debtor has 
made no such contract ; and he cannot be subjected to the consolida> 
tion now proposed without violating the terms and sense of the mort- 
gages in question. 

The situation of the complainant in respect to the debt secured by 

the inadequate mortgage is that of any other mortgage creditor, where 

the land is of less value than the sum for which it is mortgaged. The 

mortgage is as it was intended to be, a specific encumbrance for the 

debt expressed in the instrument ; and the bond binds the debtor for 

the whole debt^ whether the land is a suflScient or an insufficient security. 

26 
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The remedy of the oompUdnant for that part of the debt whioh is not 
obtained Arom the hind is upon the bond ; and thus, both the bond and 
the mortgage operate according to their tenor and the intentiona of the 
partiea. 

If there ia any jastice in transferring a part of one of these debts to 
a mortgage npon which the debt was never charged by the parties, it 
would be equally Just to charge any other debt from the same debtor 
to the same creditor, upon the same mortgage : and any other creditor 
might with equal Justice cUim to be satisfied fh>m the same fund. 
But the debtor here is insolvent ; and if the complainant should not 
obtain the deficiency of one mortgage, ftom the excess of the other, he 
may sustain a loss. Every other creditor of this debtor may also sus- 
tain loss by his insolvency : and if the complainant has effective security 
for a great part of the debts due to him, that security gives him no 
claim to a farther preference over other creditors. 

The complainant is a purchaser of the mortgage to Lansing, and 
also a purchaser of two^thirds parts of the other mortgage. If these 
securities were held by the original mortgagees, there could be no pre- 
tence for tacking them in the manner now proposed. Upon what prin- 
ciple lias the complainant, as purchaser, better or greater rights than 
those of the persons flrom whom he purchased? 

To recapitulate : 

1. The English authorities do not warrant the application of the 
complainant lo transfer a part of one of these debts from one mort* 
gage to the other mortgsge. 

2. The English doctrines of taddng mortgages are inconsistent with 
our laws. 

8. A consolidation of these two niortgages would essentially vary 
the effect of each instrument, and would be a violation of the terms 
and sense of the express contracts of the parties. 

4. The balance of debt due to the complainant upon the deficient 
mortgage is not more Just than any other debt due f^m the mortgage 
debtor ; and as the mortgi^or is indebted to other persons and insol- 
vent, the complainant has no equitable right to be preferred to other 
creditors beyond the terms of his securities. 

I am accordingly of opinion, that the claim of the complainant to 
charge one of these mortgages with more than is due upon it, in order 
to satisfy the other, is a pretension unsupported by equity and contrary 
to law. 

The question of costs being afterwards moved, the court was of opin- 
ion, that as the defendant had not tendered the amount due, the com- 
plainant was entitled to costs. It is not enough to allege that he is and 
has been ready and willing to pay.^ 

1 Accord: Osborne v. Carr, IS Conn. 195; OaUion o. McCaalin, 1 Blackf. 91; 
Thompson v. Chandler, 7 Me. 877 ; Henderson v. Neff, 11 S. & B. 208.— En. 
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BROOKS t;. BROOKS. 

SUPRBME COUBT, .MASSACHUSETTS, 1897. 
[169 Mas$, 38.] 

Field, C. J. This is a bill to redeem certain land from a mortgage. 
The answer sets np that, in addition to the amount dae on the note 
secored by the mortgage, other sums of money have been advanced 
by the defendant, the assignee of the mortgage, for which it was 
agreed that the mortgage should be held as security. The conten- 
tion is that the plaintiffs should be required to pay these sums, as 
well as the amount due on the mortgage note, in order to redeem, or 
that the bill should be dismissed. There is a cross-bill, in which the 
same claims are made as are set up by the defendant in his answer. 
The case was sent to a special master ^* to hear the parties, with their 
witnesses, in the above entitled matters, find the facts, and make a 
report '* to the court. 

As the defendant has been allowed in account all the advances and 
payments of money for taxes made after he became the owner of the 
mortgage, his argument is now confined to the advances and payments 
of money for taxes made before his purchase of the mortgage, and 
to advances and payments of money made for other purposes, both 
before and after that purchase. The substance of the findings of the 
master is that, although there was no agreement that the advances 
and payments made by the defendant, whether made before or after 
his purchase of the mortgage, should be secured by the mortgage, 
yet there was an understanding in an indefinite way that the defend- 
ant should get his money when the plaintiffs should sell their land. 
Only one agreement is found, and tiiat is the agreement of Nancy 
Brooks and the plaintiffs with the defendant that, if he would release 
lot No. 29 from the mortgage, they would pay him $2,000 of the 
$4,000 which they were to receive from a sale of the lot He gave 
the release, they sold the lot and received $4,000, and never paid the 
defendant the $2,000 promised. 

The defendant relies upon Joslyn v. Wyman, 5 Allen, 62 ; Stone v. 
Lane, 10 Allen, 74; Upton v. National Bank of South Reading, 120 
Mass. 158; Taft v. Stoddard, 142 Mass. 545; Douglas v. Stetson, 
159 Mass. 428; and other similar cases. But the difficulty is that 
there never was any agreement that the mortgage should be held by 
the defendant as security for the advances and payments, and an 
indefinite understanding that the plaintiffs would repay the payments 
and advances when they sold the land out of the money obtained from 
the sale is not enough. Such an understanding, if it means any- 
thing, means that the land must be sold either discharged of the 
mortgage or subject to the mortgage. If the mortgage is discharged, 
it no longer can be held as security; if the land is sold subject to the 
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mortgage the purchaser takes the land subject to the mortgage, ac- 
cording to its terms, and it cannot be held as secnrity for other debts 
unless the purchaser assents. The agreement to pay 12,000 for the 
release of lot No. 29 from the mortgage out of the $4,000 to be re- 
ceived from the sale, is not equivalent to an agreement that the mort- 
gage should stand as security for $2,000 in addition to the amount 
due on the mortgage note. If they had paid this $2,000 they could 
have appropriated it towards the payment of what was due on the 
mortgage note. We have been shown no case where a mortgage 
given to secure the payment of a definite sum of money has been 
held to be security .for a larger sum, on facts such as are found in the 
present case. The final decree of the Superior Court must be affirmed, 
the sixty days within which the plaintiffs may redeem to be reckoned 
from the day of the filing of the rescript of this court in the Superior 
Court, and interest on the sum to be paid to be reckoned up to the 
time of payment So ordered. 



FORBES V. JACKSON. 
Chancert DrvisiOK, 1882. 

[19 Ch. D, 615.] 

Special Case. The plaintiff joined in the mortgage as surety for 
William Spence, A. Weir having declined to advance the £200 to W. 
Spence unless the plaintiff entered into the covenants and made the 
assignment above mentioned. 

Subsequently to the 28th of December, 1854, u 6., in May, 1856, 
August, 1863, August, 1864, and May, 1866, William Spence bor- 
rowed sums of money amounting to £530 from A. Weir, and by four 
indentures charged the same premises with the payment thereof and 
interest. The plaintiff had no knowledge of these advances having 
been made until the 6th of November, 1875. William Spence paid 
interest on the £200 until the 28th of June, 1867, and he also paid 
the premiums on his policy. 

A. Weir died in September, 1878, having, by his will, made in 
1874, appointed three executors, the defendants Jackson and Robins 
being two of them, and they, in September, 1878, made a demand 
upon the plaintiff for arrears of interest on the £200 from the 28th of 
June, 1867. The plaintiff paid the arrears, and also the interest 
which accrued due up to the 28th of December, 1879, under the 
mortgage of December, 1854, and he had also paid the premiums 
on the policy of assurance on the life of William Spence from the 
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year 1868 up to the present time, and he had paid certain costs in 
connection with the mortgage. 

Hall, V. C. The arguments which have been submitted on behalf 
of the executors do not affect the conclusion which I, in the course of 
them, intimated that I had come to; nor do they affect the principle 
laid down in the case of Newton v. Chorlton to which I referred on 
Thursday last I consider that the decision in that case is perfectly 
good law, subject to this observation, that Vice Chancellor Sir W. 
Page Wood expressed an opinion that where an additional security 
is taken by the creditor after the original security was given and the 
contract of suretyship entered into the right of the surety as regards 
the securities given to the principal creditor did not extend to the 
additional securities. The Vice Chancellor did not think that the 
cases went so far as to give a surety the benefit of the security sub- 
sequently taken by the creditor. But that is a view which never 
commended itself to me, and it was certainly not adopted by Lord 
Justice Knight Bruce and Lord Justice Turner in a case before them 
of Lake v. Brutton, 8 D. M. & 6. 441, and I may observe that Vice 
Chancellor Sir W. Page Wood himself, in a case afterwards before 
him of Pledge v. Buss, Joh. 663, 668, stated that his judgment in 
that case had been disapproved of by those Lord Justices, although 
not absolutely overruled. The Vice Chancellor added: ^' I am as 
much bound to submit to their opinion as if the decision had been 
reversed on appeal before them." The Vice Chancellor did not 
mention the names of the cases to which he referred, but I. may state 
that some twenty years ago in my copy of Mr. Johnson's reports I 
noted against Pledge v. Buss the case of Lake t;. Brutton as being 
the one which the Vice Chancellor had in his mind, and there is also 
another case of Pearl i;. Deacon, 1 De G. & J. 461, which I thought 
was referred to by him. That was an appeal from a decision of the 
late Master of the Bolls (Sir John Romilly, 24 Beav. 186). It was 
the case of a subsequent security; but it is not material for my 
purpose to consider the general question whether there has been a 
release, or what is the effect of taking an additional security, and 
then whether that additional security should be held available for 
the benefit of the surety. There has never been, so far as I know, 
any disapproval of the general principle which was laid down by 
the Vice Chancellor in Newton t;. Chorlton, 10 Hare, 646, except so 
far, if at all, as the Master of the Rolls may have dealt with it in 
Farebrother v. Wodehouse, 28 Beav. 18, where he seems to have 
followed the case relied upon here of Williams v. Owen, 13 Sim. 
597, which certainly, if it were law, would be an authority in favor 
of the executors. In the case of Newton v. Chorlton the principle 
laid down by Vice Chancellor Sir W. Page Wood was that a 
surety was to have the benefit of all securities, ^^ whether by way of 
suretyship or mortgage," and he afterwards added, 10 Hare, 652: 
^^ The surety has a right at any moment to every security held by the 
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creditor at the date of the contract — it has never yet gone beyond 
that; and he has farther a right to say, yon must always hold your- 
self in a position to be put in motion, at my reqnest, against the 
principal debtor." I consider that the decision in Newton v. Chorl- 
ton, wpra, was carried higher by the decision of the Lords Justices 
in Lake v, Brntton, supra^ which, as I have said, the Vice Chancellor 
himself recognized in Pledge v. Bass, supra^ and I consider the 
decision mast be applicable to securities taken subsequently to the 
original mortgage. The Master of the Rolls in Farebix>ther v. 
Wodehouse, supra^ appears to have followed Williams v, Owen, 
iupra^ as it applies to a subsequent security taken by the original 
ci^itor — that he could make advances to the debtor, and that they 
would prevail over the right of the surety. That principle is entirely 
at variance with the decision in Newton t^. Chorlton, and it is a 
singular circumstance that in a subsequent case of Drew v. Lockett, 
82 Beav. 499, before him, although he had followed Williams v, 
Owen, Lord Bomilly said. Ibid. 505, *^I am of opinion that a surety 
who pays off the debt for which he became surety must be entitled 
to all the equities which the creditor whose debts he paid off could 
have enforced, not merely against the principal debtor, but also as 
against all persons claiming under him." It was odd that Lord 
Romilly should agree with the principle laid down in Newton v. 
Chorlton, and yet come to a conclusion in Farebrother i;. Wodehouse 
which seems to be at variance with it The principle on which Vice 
Chancellor Sir W. Page Wood proceeded was the same as laid down 
by Lord Eldon in the case of Mayhew v, Crickett, 2 Sw. 185, which 
I consider a leading authority, and also laid down in earlier cases : 
— that the surety is entitled to have all the securities preserved for 
him, which were taken at the time of the suretyship, or as I think 
it is now settled, subsequently. Nor does it matter at all in prin- 
ciple, whether the creditor takes a further security for further 
advances made prior to the time when the surety makes payment 
of the debt They have nothing to do with the surety. He is 
entitled to the benefit of the securities, though his payment be not 
made until after the time when the further advances were made by 
the creditor. The principle is that the surety in effect bargains that 
the securities which the creditor takes shall be for him, if and when 
he shall be called upon to make any payment, and it is the duty of 
the creditor to keep the securities intact; not to give them up dr to 
burden them with further advances. The same principle was enun- 
ciated in the case of Duncan, Fox, & Co. v. North and South Wales 
Bank, 11 Ch. D. 88, where the Master of the Bolls on the hearing 
upon appeal from the Judgment of Vice Chancellor Little, said, 11 
Ch. D. 95: *' It cannot be said that in every instance a surety is 
entitled to stand in the place of the principal creditor as regards 
other securities. That is true as regards securities given by the 
debtor, but is not true as regards securities given by co-sureties.** 
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Bat here I have nothiDg to do with the qaestion which was decided 
in that case — a qaestion between persons alleged to be co-sureties. 
That case was carried to the House of Lords, and is reported in 
6 App. Cas. 1. The House of Lords^ though they reversed the 
Judgment of the Court of Appeal, did not say anything which affected 
the principle referred to by the Master of the Rolls, and which is all 
that I desire to notice. I consider that the principle laid down in 
that case is perfectly plain and right; and also that the decision in 
Williams t;. Owen, supra^ is not law now, and cannot after the cases 
to which I have referred be followed. I decline to recognize it 
There is another case to which I desire to refer, that of Green v. 
Wynn, Law Rep. 4 Ch. 204, in which there was a surety, and Lord 
Hatherley said, Law Rep. 4 Ch. 207, ^* but where there is a mortgage 
of course any person under a liability to pay the interest would be 
at liberty to redeem." I am of opinion, therefore, that the plaintiff 
was right in his offer to pay off the debt, and that he is entitled to 
have the securities, and to say that the further charges for the sums 
subsequently advanced are inoperative as against him. The defend- 
ants, the executors, having refused the offer made, and being wrong 
in insisting on retaining the securities for the subsequent advances, 
must pay the costs of the action. 

The declaration will be that on payment to the executors of what 
shall be found doe for principal, interest, and costs in respect of the 
mortgage of the 28th of December, 1854, the plaintiff is entitled to 
have the securities comprised in the deed transferred to him, and to 
hold them as securities for the repayment to him of the sums which 
may be paid to the executors by him. The costs of the plaintiff will 
be deducted from the sum which he may be required to pay, as in 
Wheaton v. Graham, 24 Beav. 483; but the interest will not be 
stopped as from the date when the offer of payment was made. 



DREW V. LOCKETT. 
Chakcbbt» 1863. 

[82 Beav, 499.] 

Thx Master of the Rolls. The question is, whether the plaintiff 
and the parties claiming under the settlement of the 26th of April, 
1853, have a right to be paid the £894 d«. Sd. out of Lockett's share, 
in priority of Sworder, the transferee of the second mortgage of the 
26th of August, 1852. . s * ^ 
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The general right of a sorely to stand in the place of the creditor, 
who has been paid off, is not disputed ; Lancaster v, Evors, 10 Beav. 
154, and many other cases establish it, and the general right is not 
questioned. But, on behalf of the defendant Sworder, it is insisted 
tiiat this right is confined to the right as between the original creditor 
and the principal debtor, and that it does not extend to the case where 
subsequent encumbrances have been made by the principal, so as to 
deprive such subsequent encumbrancers of their security, and that as, 
in this case, on the 26th August, 1858, Lockett mortgaged his undi- 
vided two-fifths, subject to the mortgage to Evans, to Miss Charsley, 
to secure a sum of £728, which mortgage is vested in the defendant 
Mr. Sworder, who acted as solicitor for the lady in that transaction, he 
is entitled to have that paid out of the two-fiftlis belonging to Lockett, 
against all persons except the mortgagee Evans, and the authorities 
which are relied on for this purpose are Williams v. Owen, 13 Sim. 597 ; 
Bowker v. Bull, 1 Sim. (n. s.) 29 ; and Farebrother v. Wodehouse, 23 
Beav. 18, before me. 

But I am of opinion that none of these cases establish the proposition 
that would be necessary in order to maintain the contention of the 
defendant. In the first place, all question of absence of notice of the 
first encumbrance and any right which might flow fh>m being a purchaser 
for value without notice may be disregarded in the present case. No 
such questions arise here ; the prior mortgage to Evans was well known 
to the subsequent mortgagees, and it was subject to that charge that 
the subsequent mortgages were created. The utmost that any of those 
cases have gone appears to me to be this : — that as the surety knew 
that if the mortgagee, the payment of whose debt he guaranteed, ad- 
vanced any further money to the mortgagor on the security of the same 
property, he would be entitled to tack the second mortgage to the 
former, and that he could not be compelled to reconvey the property 
until both mortgages were satisfied, so the surety cannot insist on 
interposing between the two securities, and put himself in a better situ- 
ation than the person for whom he became surety. That he cannot 
insist on being a first mortgagee before the second mortgagee, if he 
tender the money sufficient to pay off the first mortgage, and thus en- 
deavor to exclude the second charge created in favor of the original 
creditor. The validity of these decisions is not now the question before 
me, but they stand on a separate ground, and it is to be observed that 
this right of a first mortgagee to tack further advances is a matter which 
the surety might prevent by a stipulation in his original contract, that 
his suretyship for the first charge should cease and determine in case 
he, the mortgagee, should advance further sums on the security of the 
same property without the consent of the surety. But even this excep- 
tion from the rule can only apply in cases where the first mortgagee has 
made his subsequent advance in ignorance of any other charge having 
been made by the mortgagor on the same property in favor of any other 
person. In other wordsi it is only in cases where the first mortgagee 
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could tack his subsequent advance to his first mortgage that he could 
apply this .exception to the doctrine. But if, after the mortgage, for 
the paj'ment of which the surety is bound, the mortgagor should obtain 
money from another person on the security of the first mortgaged 
hereditaments, and if notice of that second mortgage should be given 
to the first mortgagee, then no further advance made by him to the 
mortgagor could be tacked on to his first mortgage, nor could the right 
of the surety to stand in the place of the first mortgagee, in respect of 
his first mortgage when paid off, be contested, in case the surety ad- 
vanced any money for that purpose, unless, in the solitary case, where 
the first mortgagee advanced further money on the same security, 
without knowledge or notice of any chai^ prior to his second advance. 

I am of opinion that a surety who pays off the debt for which he 
became surety must be entitled to all the equities which the creditor, 
whose debts he paid off^ could have enforced, not merely against the 
principal debtor, but also as against all persons claiming under him. 
It is to be observed, that the second and any subsequent mortgagee is 
in no respect prejudiced by the enforcement of this equity; when he 
advances his money he knows perfectly well that there is a prior chaise 
on the property, and if he thinks fit to advance his money on such 
security, it is his own affair, and he cannot afterwards with justice 
complain. The amount being limited, it is a matter of indifference to 
him whether the first mortgagee or the surety is the prior claimant for 
that amount, and it would be, in my opinion, a violation of all principle 
if, when the surety pays off the debt, he were not to be entitled, as 
against the principal debtor and those who claim under him, to be paid 
the fhll amount due to him. 

In this case both Miss Charsley and the defendant Sworder knew 
that the two-fifths of Lockett's were mortgaged for £2,000 and interest ; 
it was subject to that charge that they advanced this money; but now 
the defendant Sworder seeks to make out that the charge is £894, less 
than that sum ; nay more, for the defendant, who is consistent and 
logical in his contention, accordingly insists, that the plaintiff ought to 
contribute one-half of the first mortgage debt, as if she had originally 
received one-half of the money advanced by Evans. In this case, sup- 
pose the plaintiff to have paid off Evans and to have taken a transfer 
of his mortgage securities, it is plain that no conveyance or release 
could have been obtained from her until she was repaid the full amount 
of the debt due to her in respect of Evans' mortgage. The legal estate 
vested in Sworder in the unsold portion of the mortgaged hereditaments 
cannot, in my opinion, avail him ; he cannot thereby convert his mort- 
gage, which was subject to the £2,000 and interest included in the first 
charge, into a charge having priority over that £2,000, either as against 
Evans or as against any person entitled to stand in his place. If he 
cannot as to the whole, so neither can he do so as to any portion 
thereof, and that is what he now seeks to do by his present contention. 
The case of Willoughby v. Willoughby, 1 Term Bep. 763, to which I 
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freqaentty have oocMion to refer (see Shtrplee v. Adaiii8« 82 Beav. 218)f 
determlnesi that, in each droamstanoee, the legal estate does not pat 
the person who gets it in any better situation than he stood in before. 
As regards all enoambranoers, of which he had notice before he ad- 
vanced his money, they hare priority over him, whether he has or has 
not got in the l^al estate. 

The remaining points urged by or on behalf of the defendant Mr. 
Sworder are equally untenable. In the 7th paragraph of his oondse 
statement, he insists that the plaintiff did not Join in the mortgage 
merely as surety ; that she was considerably indebted to Mr. Lockett 
for repairs, ^bc., on the mortgaged property and for her maintenance, 
and that she Joined in the mortgage to secure such moneys ; and in 
addition to this, that a considerable portion of the mortgage money was 
ndsed for the purpose of being laid out in the repairs, &c., of which 
the plaintiff has had the benefit 

This is not proved, but if every word of it were true, it would not 
entitle Mr. Lockett, or any one claiming under him, to contest the 
right he admitted, when he induced the plaintiff to become surety for 
him to Evans, viz. : that she was to have all Evans' rights over again 
against him, Lockett, if she paid off Evans or any part of his debt If 
Mr. Lodcett has any claim against the plaintiff in respect of improve- 
ment of the property or her maintenance, he must bring that forward 
in the ordinary way, although, in the circumstances of this case, after 
the lapse of time which has occurred, it is difficult to see how such a 
claim could be supported ; but even if supported to the fullest extent, 
it could not, in respect of it, give him a diarge on her property, or any 
right to be paid out of the produce of the sale of it, unless upon a clear 
contract for that purpose, entered into by Miss Odell, after admitting 
his claim and knowing what she was about It is not suggested that 
anything of the sort occurred here. 

A case is also attempted to be made out by Mr. Sworder against the 
plaintiff of acquiescence on her part ; but I am of opinion that no such 
case is established, nor after the settlement of her share in April, 1858, 
could it, even if established, be of any avail as against anything except 
her separate estate for life in the property settled. 

I am of opinion, on the whole of this case, that the plaintiff is en- 
titled, in this court, to the first charge on the hereditaments left unsold 
in March, 1856, and conveyed by Evans to Miss Charsley, exactly in 
the same manner as if the £394 Si. S<1 taken from the plaintiff's share 
of the two-fifths of the purchase-money had not been paid to Evans ; 
as if his mortgage had not been paid off in full, but that amount was 
still due to him. 
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B. PriorUy among Incwnbraneet. 

PEACOCK V. BUBT. 

CouBT OF Chanoert, 1834. 

[14 L. J. Ch. H. 8. 83.] 

M. Atkinsoh, in March, 1810, executed a mortgage in fee to one 
Cade. Farther advances were afterward made ; and by indenture of 
the 14th of May, 1814, the mortgage was transferred to, and the 
estate became vested in fee in John Barcham, subject to redemption 
on payment of £7,800 and interest. 

By indenture of the drd and 4th of December, 1815, after reciting 
the mortgage to Burcham, Atkinson conveyed the same property to 
Thomasine Smith in fee, subject to redemption on transferring to Mrs. 
Smith the sum of £2,100, navy £5 per cent annuities. 

It appeared, that soon after the execution of this mortgage, Mrs. 
Smith wrote and sent to Mr. Burcham, the first mortgagee, the follow- 
ing letter : — 

'^ Lincoln, December, 1815. 
*^Mr. Bubcham: 

^^ Sir, — I understand you have a mortgage on the estate of M. At- 
kinson, of Fulbeck, for £6,000 ; and it being necessary that you should 
be informed, I have just got from him a second mortgage for £2,000, 
which was left to me by my late husband, Samuel Wood. If my writ- 
ing to you, sir, is not sufficient, I shall esteem it a favor if you will 
inform me.'* 

Burcham afterwards advanced the farther sum of £900 to Atkinson, 
which, by an indenture of the 10th of February, 1816, he charged on 
the same property. 

Atkinson, ^e mortgagor, subsequently persuaded the plaintiff. Pea- 
cock, to advance the sum of £12,000 on the security of the property, 
on having a transfer of Burcham's mortgage ; and accordinglj', by 
indentures of the 12th and Idth of May, 1817, and made between 
Burcham, Atkinson, and Peacock, in consideration of £8,700 paid by 
Peacock to Burcham, and of the further sum of £3,800 paid by Peacock 
to Atkinson, the premises were conveyed to Peacock in fee, subject to 
redemption on payment of the sum of £12,000 and interest; and after- 
wards, in 1828, Atkinson charged the property with the further sums 
on £1,000 and £800 to Peacock. 

On a reference to the Master, it appeared that the estate was insuf- 
ficient to pay all these encumbrances ; and a question was then raised, 
whether Peacock was entitled to a priority to the whole extent of his 
security over the mortgage to Mrs. Smith, or, whether his priority was 
limited to the sum of £7,812, the amount due at the time Mrs. Smith 
gave notice of her security to Burcham. 

Peacock insisted that, having no notice of Mrs. Smith's mortgi^ at 
the time he advanced his money, and, possessing the legal estate and 
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the title-deeds, he was entitled to a priority for the whole of his 
advances over Mrs. Smith's security ; and the Master reported in iiis 
favor. 

To this report, Mrs. Smith took exceptions. 

Thb Master or thb Bolu. The question is, whether a third mort- 
g^agee, who has advanced a further sum to a mortgagor, without notice 
of a second mortgage, and obtains a conveyance of the legal estate 
fh>m the first mortgagee, who had notice of the second mortgage, can 
obtain a priority over the second. It is proved in this case, that the 
second mortgagee gave notice to the first, but not to the third mort- 
gagee ; and I think that the real question is, whether he is or is not a 
purchaser for valuable consideration without notice. It is said, that 
though he had no personal notice, yet he Is affected with the notice of 
the vendor ; but tiie knowledge of a vendor has never been held to 
bind a purchaser for valuable consideration without notice ; and against 
this application of the rule there is no exception. It is true, that in 
Mackreth v. Symmonds, Lord Eldon asks this question: ^^Is there 
any case where a third mortgagee has excluded the second, if the first 
mortgagee, when he conveyed to the third, knew of the second? 
When the case of Maundrell v. Maundrell was before me, I looked 
for, but could not find such a case -— that where there was bad faith 
on the part of the first mortgagee, that equity was applied." It ap- 
pears from the report that Sir S. Bomilly seems to have assented to 
this proposition ; but the answer to the question put by Lord Eldon 
is to be found in those various cases which have settled, that up to 
the time of a decree, and pending a suit, a third mortgagee can buy 
up the first, and obtain a priority over the second — Marsh v. Lee, 
Brace v. The Duchess of Marlborough, Belchier i;. Butler, Belchier v. 
Renforth. It is clear that these cases furnish a decisive answer to 
Lord Eldon's question ; and, in fact, to give a third mortgagee, who 
has obtained the legal estate, a priority over the second, nothing fur- 
ther is necessary than to have advanced his money without notice of 
the second mortgage ; and this priority may be obtained even during 
the pendency of a suit, for the equities of the two parties being equal, 
this court refuses to Interfere, not because one has a better, but be- 
cause they have equal rights. It appears that Mr. Powel, in the 
second volume of his ^* Treatise on Mortgages," states the same objec- 
tion ; and he cites Whalley v. Wballey, and Pomfret v. Lord Windsor ; 
but it will be found, on reference to those cases, that they have no ap- 
plication to the point, and that they do not even contain the facts 
which would raise the question — and this removes the weight of the 
objection. Upon these authorities, independently of other considera- 
tions, the third mortgagee (who is to all intents and purposes a pur- 
chaser for valuable consideration), not having had notice, is entitled 
to the full benefit of his legal rights and remedies. It has been sup- 
posed that the cases of Dearie v. Hall, Loveridge v. Cooper, Foster v. 
Blackstone, determine the point ; but, in my opinion, the decisions in 
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those cases proceeded on different principles ; they merely decided 
that as between parties having eqnities only, he who first gives notice 
obtains a priority ; and this is apparent when we look at the grounds 
on which those cases were decided. Sir Thomas Plamer proceeded 
on the principle that it was not possible to transfer the legal interest, 
bat that wherever it is intended to complete the transfer of a chose in 
action, there is a mode of dealing with it, which a conrt of equity con- 
siders tantamount to possession, namely, notice given to the legal 
depository of the fund. ^*The question here is," says his Honor, 
*^ not which assignment is first in date, but whether there is not, on 
the part of Hall, a better title to call for the legal estate." So again 
Lord Lyndhurst, in affirming the judgment of Sir T. Plumer, states, 
as a reason for coming to the same conclusion, ^' that the act of giv- 
ing the trustee notice was, in a certain degree, taking possession of the 
fund, and that it was going as far towards equitable possession as it 
was possible to go." So that those cases, so far as they apply, are 
very strong dedsions in favor of Peacock; for they decide that a 
second encumbrancer, without notice, having obtained a quasi legal 
title in a chose in action, gains a priority over the prior encumbrancer : 
here Peacock has the actual legal estate* Those cases certainly furnish 
no argument against the legal right of the third encumbrancer; I there- 
fore think, that Mrs. Smith's mortgage most be postponed to that of 
the plainU£El 



WING V. McDowell. 

Chancery, Michigan, 1843. 
[Walker Ch. 175.} 

Bill of foreclosure. 

Ths Chancellor. The rights of the parties are the same now as 
before the agreement was entered into between McDowell and Law- 
rence, to cancel the Tutbill mortgage, and give one running directly 
to Lawrence, in its place. All parties had notice of the $3,000 mort- 
gage to Simmons, before the change was made ; and what has taken 
place since cannot affect his rights. 

It is said McDowell might have sold, or mortgaged, his contract, but 
that he had no interest in the land itself, to mortgage, the title being 
in Lawrence. At law, a contract for the purchase of land gives the 
• vendee no interest in the land ; but the rule is otherwise in equity, 
which considers the vendor, as to the land, a trustee for the purchaser, 
and the vendee, as to the money, a trustee for the seller^ In equity, 
the land belongs to the vendee, and may be sold, devised, or encum- 
bered by him, and, on bis death, will descend to his heirs. Seton v. 
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Blade, 7 Yes. B. 865, 274, 6 Yes. R 858 ; Champion v. Brown, 6 J. C. R 
898. It must be taken, however, snbjeet to the rights of the vendor 
under the contract And, McDowell having an equitable interest in 
the land under the contract, the mortgage fh>m him to Simmons was 
an equitable mortgage of that equitable interest 

This mortgage was recorded on the day it was executed, and it is 
insisted that the registry of it was notice, to both Tnthill and Lawrence, 
in their subsequent dealings with McDowell, and with each other. The 
registry of a deed or conveyance required by law to be recorded, 
when properly registered, is notice to subsequent purchasers of the 
existence and contents of such deed or conveyance, in equity, as well 
as at law. If an instrument should be registered, which the law does 
not require to be r^^istered, the record of it would be notice to no one ; 
for, no person is expected, much less bound, to examine the r^stry 
for that which has no business to be there. Our registry law, it seems 
to me, has reference to conveyances of the legal estate, or interest in 
law, only, except where a trust is created, or declared, in writing, 
which, to be notice to subsequent purchasers, the statute requires to be 
recorded. The language of the statute is : ** No bargain and sale, or 
other like conveyance of any estate in fee simple, or for life, and no 
lease for more than seven years from the making thereof, shall be valid 
and effectual against any other pei*son than the grantor, and his heirs 
and devisees, and persons having actual notice thereof, unless it is 
made by a deed recorded as provided in this chapter.'' R S. 260. In 
Parkist v. Alexander, 1 J. C. B. 897, Chancellor Kent thought the 
better opinion was, that the registry of an equitable mortgage was 
notice to a subsequent purchaser of the legal estate. His opinion in 
that case, however, was based on the peculiar phraseology of the 
registry act itself. He says: ^^The statute I have cited speaks of 
any ' writing in the nature of a mortgage,' and these words may reach 
to any agreement creating an equitable encumbrance." The language 
of our statute is not so broad, and the case of Parkist v. Alexander, 
consequently, is no authority that the registry of a mere equitable 
mortgage, like the one to Simmons, is, under our statute, notice to 
subsequent purchasers. 

The mortgage to Tuthill stood on the same footing with that to 
Simmons, with this difference, that Simmons's mortgage was prior in 
time. They were both liens on McDowell's equitable interest in the 
land, and neither of them was an assignment of the bond for a deed 
by way of mortgage. Neither Simmons nor Tuthill acquired any legal 
interest in the bond ; neither could have sued Lawrence for a breach 
of its condition ; their interest was purely equitable, not legal, and 
their remedy against Lawrence, as well as McDowell, such as could be 
had in a court of equity onlj*. What then were the relative rights of 
Simmons and Tuthill, under their respective mortgages? The rule in 
equity on this point is well expressed by Chancellor Walworth, in 
Grimstone v. Carter, 8 Paige R 486. He says : ^^ It is the settled 
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doctrine of the court that, when the eqaities of the parties are equal, 
and neither has the legal title, the one who has the prior equity must 
prevaiL Nor will the conrt permit the party having the subsequent 
equity to protect himself by obtaining a conveyance of the legal title, 
after he has either actual or constructive notice of the prior equity." 
As between these two mortgages, then, Simmons's mortgage, being 
prior in Ume, was prior in right; and this priority was not destroyed, or 
lost, by the assignment of the Tuthill mortgage to Lawrence without 
notice of the prior mortgage. Tuthill had no notice of the mortgage 
to Simmons, when he took his mortgage; and an assignment of it to 
a third person, without notice, could not give the assignee a better 
right than Tuthill himself had. Lawrence acquired the right of Tuthill, 
and nothing more. There was not a union of the legal estate and a 
subsequent equity in the same rights for Lawrence held the legal title 
in trust for McDoweU ; and, before the agreement was consummated 
to cancel the Tuthill mortgage and, give another in its place, when he 
acquired the legal estate in his own right, both he and Wing had notice 
of the Simmons mortgage. The English doctrine of tacking, which, 
perhaps, would be applicable to such a case, has not been adopted in 
this country. 1 Caines Ca. 112; 3 Pick. R. 50; 1 Hopk. B. 284; 
4 Kent Ck>m. 178, 179. 

The premises included in Simmons's mortgage must be sold sepa- 
rately, and, out of the proceeds thereof, the $250 note given by 
McDowell to Lawrence for the purchase-money must first be paid (the 
other note having been paid), and then Simmons's mortgage for $3,000 ; 
and, with the balance, if any, and the proceeds of the residue of the 
mortgaged premises, the Lawrence mortgage must then be paid, and 
then Simmons's second mortgage. 



BIGELOW V. SOOTT. 

t 

SuFRBXs Court, Alabama, 1008. 

[33 So. Rep, 546.] 

Appeal fh)m city court of Montgomery ; A. D. Satbe, Judge. 

Suit by Elizabeth A. Bigelow against Walter Henry Scott and 
others. From a decree for defendants, plaintiff appeals. Affirmed. 

Prior to April, 1899, one Henry M. Frank purchased and had con- 
veyed to him a certain piece of real estate lying in the city of Mont- 
gomery, Ala., and on the 22d day of April, 1899, he and his wife, 
MoUie Frank, executed a mortgage thereon to one Mrs. P. N. Tyson 
to secure a loan made by her to said Henry M. Frank. On July 25, 
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1899, the appellees here, Walter Henrj Soott and William J. Scott, 
filed a bill in the city oourt of Montgomerj, in eqaitj, against the said 
Henry and Mollie Frank, seeking to have declared in their favor a 
resulting trost in said land. Belief was granted as prayed, and all 
right and title of said Franks was by decree rendered on the 27th day 
of May, 1901, devested out of them, and a deed (o complainants Scott 
ordered. Subsequent to the filing of said bill by the Scotts, and prior 
to a decree therein — that is, on the 15th of May, 1900 — said Franks 
borrowed from one Gay a sum of money, which was so borrowed and 
loaned on the express understanding and agreement that with tlie 
money loaned the said mortgage to said P. N. Tyson should be paid, 
and it was in fact so used. To secure the loan a mortgage was exe- 
cuted by the Franks to Gay on the said property above referred to. 
Afterwards, on February 18, 1901, the said Franks borrowed a sum 
of money from the appellant in this case, Mrs. Elizabeth A. Bigelow, 
and to secure the same executed to her the mortgage mentioned in 
this bill, and this loan was made and obtained for tiie express pur- 
pose of relieving the said land from the encumbrance of the Gay 
mortgage, and out of the proceeds of this loan they paid to said Gay the 
debt secured by the mortgage held by him. Appellees, W. H. Scott 
and W. J. Scott, filed the bill in this case to have the mortgage to 
Mrs. Bigelow cancelled as a cloud on their title. By cross-bill Mrs. 
Bigelow asked that she be subrogated to the lien of said mortgage 
to Tyson, or be treated as an equitable assignee thereof, and that it 
be foreclosed for her benefit. The lower court sustained demurrers 
to her cross-bill, and dismissed it as wanting in equity, and rendered a 
final decree granting to the complainants the relief prayed. 

McClellan, C. J. Franks had the legal title to certain land. The 
Scotts were the equitable owners of it, having the equity to compel a 
conveyance from Franks as upon a resulting trust. Franks mortgaged 
the land to Mrs. Tyson to secure money presently borrowed. Mrs. 
Tyson had no notice of the Scotts' equity. After this the Scotts filed 
their bill to enforce the trust in their favor. While this bill was pend- 
ing, Franks borrowed money from Gay to pay off the Tj'son mortgage, 
and the money was so used, said mortgage being formally discharged 
and satisfied ; and executed to Gaj' a mortgage on the land to secure 
this loan. Some time after this, and while the Scotts' said bill was 
still pending, Franks borrowed money from Mrs. Bigelow, and to 
secure the same executed to her a mortgage on this land. This loan 
was made and obtained for the purpose of securing money to pay off 
the said Gay mortgage, and out of the money so borrowed Franks 
paid to Ga}* the debt secured by the above-mentioned mortgage to 
him. Assuming that Gay made the loan to Franks in contemplation 
of the Tyson mortgage and for the purpose of Franks' applying the 
money so loaned in payment of that mortgage, and that it was so 
applied, and that mortgage thereby discharged, Gay, his own mort- 
gage being inoperative against the Scotts because he took it lis 
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pendens^ woald, for the secaritj and reimbnreement of his loan to 
Franks, so applied to the discharge of the valid Tyson mortgage, be 
entitled to snbrc^ation to the lien of the last-mentioned mortgage 
under the doctrine of equitable assignments ; the theory being that, 
haying paid off the existing mortgage at the request of the mortgagor 
in just expectation tliat he would hare like security for his money, he, 
though without previous interest in the land, is not a mere stranger 
and volunteer in respect of such payment, but had a right to inter- 
vene as he did, and is entitled to avail himself of the lien of the Tyson 
mortgage which he has discharged. Bolman v. Lohman, 74 Ala. 507 ; 
Faulk V. Calloway, 128 Ala. 825, 26 South. 504 ; Scott v. Mortgage 
Co., 127 Ala. 161,28 South. 709; Taitv. Mortgage Co., 182 Ala. 
198, 81 South. 628. But we know of no case which would extend 
the right of subrogation to the lien of the Tyson mortgage to Mrs. 
Bigelow, nor, in our opinion, can it be extended upon sound prin* 
ciple. She did not pay off that mortgage, nor did she lend money to 
Franks with which to pay it off, nor was it paid off with her money. 
She paid off the Gay mortgage only, and that was inoperative against 
the equity of the Sootts. It is true that Gay, as an incident to the 
circumstances under which his mortgage was taken, had a right of 
action in equity to be subrogated to the Tyson mortgage, which he 
paid off — a right to have the chancery court decree an assignment 
of the lien of that mortgage to him ; but his right was not secured 
by the Gay mortgage, and it was not in the contemplation of Mrs. 
Bigelow when she paid the Gay mortgage. She did not know of 
its existence. She could have had no expectation of succeeding to 
this mere cause of action in Gay. She did not pay Gay for it, and 
take it over, if that were possible. She was an utter stranger to this 
right, a stranger to the Tyson mortgage, and she in no way connects 
herself with it. If in any sense it can be said that her money in fact 
discharged Gay's right of action to enforce subrogation to the Tyson 
mortgage, the discharge was effected without and beyond intention on 
her part or on the part of Gay or Franks, and she would still be a 
stranger to it, just as Gay would have been had he made the loan of 
money to Franks without reference to that mortgage. On the facts 
of the case, we concur with the judge of the city court that Mrs. 
Bigelow's mortgage was without efficacy against the equity of the 
Scotts, and that, equity having drawn to it the legal title by virtue of 
the decree on the bill of the Scotts against Franks, the Scotts are 
entitled to have the mortgage cancelled as a cloud on their title. 

Affirmed} 

^ Compan: Jfyn v, Bumeiter, 10 H. Li C. 90. — Eb. 
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WOOSTEB V. CAVENDEB. 

SUPmSMS CoUBTi ABKAHSAty 1881. 
[54 Ark, 153.] 

Kixo mortgaged to Wooster property on which he had given a prior 
mortgage to Cavender & Greer. The latter, snbseqaently and without 
knowledge of Wooeter's intervening lien, released their lien and took 
a new mortgage thereon for the same debt This sait was brought to 
restore the priority of the first mortgage. From a decree granting this 
relief, defendants, Wooster & King, have appealed. 

Hbxinowat, J. The appellees released the lien of a prior mortgage 
and took a second mortgage to secure their debt They were ignorant 
that an intermediate mortgage, covering the same property, had been 
made to the appellant They would not have released their prior 
mortgage if they had known of the one intermediate. The evidence 
discloses that they acted in good faith without culpable negligence. 
The appellant made some advances under his mortage, before the 
second mortgage of the appellees was executed, and while their first 
mortgage appeared upon the records as a paramount lien ; as to those 
advances he understood at the time that they had the paramount lien. 
He made fbrther advances after the first mortgage appeared satisfied 
of record, but with full notice tliat it was satisfied only by the execu« 
tion of the second ; and he could not have been misled by such record 
satisfaction, nor have believed that the appellees intended to postpone 
their lien to his. As the appellees acted in good faith and wiUiout 
culpable neglect under a misuice as to a material fact, it Is within the 
ordinary powers of a court of equit}' to grant them relief, provided it 
can be done without working hardship or injustice to innocent parties. 
1 Story, Eq., sec. 110 ; 2 Pom. £q., sec 849. 

In cases in all respects like the present, courts of equity have 
extended their aid and restored the lien of the satisfied mortgage ; such 
action, we think, is sustained by correct principle as well as by the 
authority of adjudged cases. Bruse v. Nelson, 85 la. 157 ; Hutchinson 
V. S warts weller, 81 N. J. Eq. 205 ; Cobb v. Dyer, 69 Me. 494 ; Camp> 
bell V. Trotter, 100 HL 281; Jones on Mortg., sec. 971; Corey v. 
Alderman, 46 Mich. 540 ; Young t^. Shauer, 85 N. W. Rep. 629 ; Rob- 
inson t;. Sampson, 28 Me. 888 ; Geib v. Reynolds, 85 Minn. 881. 

ITie Judgment is affirmed. 
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GIRARD TRUST COMPANY v. BAIRD. 
SuPRBMK Court, Pbnkbtlvania, 1905. 

[212 Pa. 5t. 41.] 

Bill in equity to determine prioritieB of lien. 

Exceptions to adjadication. 

The facts appear by the opinion of the Sapreme Court. 

Errors assigned were in dismissing exceptions to adjudication. 

Opinion by Mb. Justice Mbstrezat, May 8, 1905 : 

Joseph F. Tobias was the equitable owner of an undiyided 169/800 
part of certain real estate in Philadelphia, known as the '* Old Oaks " 
property, the legal title to which was in W. H. Jenks. Tobias bor- 
rowed money from the Fidelity Trust Company, the Girard Trast 
Company, the plaintiff, Montagu M. W. Baird, the defendant and 
appellant, and from Mr. Jenks. As collateral security for these loans, 
he '^bai^ained, sold, assigned and transferred" his interest In the 
*^01d Oaks" property to each of his creditors, but none of these 
assignments was recorded. This bill was filed by the Girard Trust 
Company against Tobias, the Fidelity Trust Company, Baird and 
Jenks for the purpose of having determined the priorities of lien of 
the several assignments, and for a decree directing the sale of Tobias's 
interest in the property and application of the proceeds to the 
payment of the plaintiff's lien. The plaintiff loaned Tobias $2,500 on 
August 19, 1897, and the same amount on December 18, 1897, and 
on each occasion took as collateral security the assignment of his 
interest in the *^01d Oaks'' property. Subsequently these loans were 
paid, but instead of the assignment of December 18, 1897, being 
returned to Tobias it was then agreed by the parties that the 
plaintiff should retain it to secure future loans. On December 81, 

1900, the plaintiff company loaned Tobias $7,000 for which a prom- 
issory note was given in which it was recited that he had *^ deposited 
as collateral security for the payment of this liability . . . assignment 
of an undivided interest of 169/800 in ^ Old Oaks ' property dated 
12/19/97." The loan of the Fidelity Trust Company was made July 
18, 1886, of Mr. Jenks, July 12, 1900, and of Mr. Baird, Febmary 20, 

1901. Accompanying each of the several loans was an assignment of 
Tobias's interest in the **01d Oaks" propert}'' as collateral security. 
The court below held that the assignments were unrecorded eqnitable 
mortgages and entered a decree that the several assignees had a lien 
against Tobias's interest in the '^Old Oaks" property fh>m the dates 
of their respective assignments, and that they were entitled to partici- 
pate in the proceeds of the property according to the priority of date 
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of the assignments. From this decree Baird has appealed and raises 
the single question of the right of the plaintiff company to have 
priority over him in the distribution of the proceeds of Uie sale of the 
interest of Tobias in the <<01d Oaks'' property. The appellant 
contends (1) that the original loan of $2,500 by the Girard Trust 
Company, secured by the assignment of December 18, 1897, having 
been paid off, the assignment which is conceded to be a mortgage was 
extinguished and could not, as against creditors of the mortgagor, be 
revived, and (2) that If the mortgage had any validity as a security for 
the loan of $7,000 of December 81, 1900, it was only valid to the ex- 
tent of its face amount, $2,500, and not the amount of the bu^r loan. 
We do not regard either of these positions as tenable. The a[)- 
pellant concedes that the several assignments made by Tobias were 
equitable mortgages on his undivided interest in the ^' Old Oaks'' 
property, and acquiesces in the position of the court below that they 
have priority according to their res|>ective dates. It is true that a 
mortgage paid by the mortgagor cannot be kept alive and retain its 
lien against subsequent mortgage and judgment creditors without 
notice. But as between the parties to the instrument, the mortgage 
may by agreement be kept alive and be enforced against the 
mortgagor for the amount of the loan secured by it. In Mitchell v. 
Coombs, 96 Pa. 430, a mortgage was given to a bank to secure a 
bond which was subsequently paid by the obligor, but the mortgage 
was retained by the bank as security for further discounts. In de- 
livering the opinion of this court, Mr. Justice Gordon says : '' As to 
Coombs (mortgagor), his acquiescence in this arrangement (retention 
of mortgage to secure future advancements), would, no doubt, estop 
him from setting up the payment of the bond to defeat the mortgage, 
but as to his judgment creditors, the transaction was of no legal force. 
As to them the mortgage was satisfied, and no arrangement, not 
apparent on its face, would avail to continue its lien." Loverin 
V. Humboldt Safe Deposit & Trust Co., 113 Pa. 6, was, as stated by 
the court, an attempt to keep alive a mortgage which had been paid 
by the mortgagors against a subsequent unpaid mortgage given by the 
same mortgagors upon the same premises. Of course, this could not 
be done, but in delivering the opinion Mr. Justice Paxaon says: 
** Where creditors are not concerned, there is perhaps no legal reason 
why it (keeping the mortgage alive) may not be done. Though actual 
payment discharges a Judgment or other incumbrance at law, it does 
not discharge it in equity if there are intei-ests which require it to be 
kept alive for their protection. Thus it may be kept on foot for the 
protection of a paying surety, and other cases which it is not 
necessary to name. And It was said by Sharswood, J., in Wilson v. 
Murphy, 1 Fhila. 203, ' there is no doubt that a mortgage may be kept 
alive, even after payment in fbll, if such were the intention of the 
parties, and even though there be no actual assignment to a trustee.' " 



GIBARD TRUST COMPANY V. BAIRD. 406 

And in Massachusetts while a mortgage cannot be kept alive by an 
oral agreement as security for a new indebtedness, yet it is there held 
that if sQch an agreement has been made and money has been ad- 
vanced in consequence thereof by the mortgagee to the mortgagor, 
a court of equity will not aid the latter, or one claiming under him 
with knowledge of the facts, in obtaining a discharge of the mortgage : 
Joslyn r . Wyman, 87 Mass. 62 i Stone v. Lane, 92 Mass. 74 ; Upton 
V. National Bank, 120 Mass. 153. 

It is therefore clear, we think, that the parties to a judgment or 
mortgage, as between themselves, may, by agreement, continue its lien 
notwithstanding payment in full has been made by the debtor. There 
is no reason why this should not be so. It is simply permitting the 
parties to exercise the right of contract which they unquestionably 
have. And such an agreement binds not only the parties to the 
instrument, but also subsequent creditors with notice. It is settled 
that a third party with notice is bound by a contract between the 
mortgagor and the mortgagee to keep alive the security. Such party 
has no standing in law or equity to demand that his mortgage, taken 
with notice, shall have precedence over a prior mortgage held to secure 
payment of a bona fide loan. This principle is supported by authority 
as well as by reason. In Nice's Appeal, 54 Pa. 200, it is distinctly 
held that an unrecorded mortgage will avail, not only against the 
mortgagor, but also against his alienee and mortgagee with notice. 
In Mellon's Appeal, 82 Pa. 121, Mr. Justice Strong speaking for the 
court says that notwithstanding the recording acts it has uniformly 
been held that an unrecorded mortgage is good as against the mort- 
gagor, or any one claiming under him with notice. And in Britton's 
Appeal, 45 Pa. 172, it was held that a mortgage given for the 
purchase money of real estate, executed before, but not recorded until 
after judgments had been entered against the mortgagor, is entitled to 
priority over them in the distribution of the proceeds of a sheriffs sale 
of the land where the judgment creditors had actual knowledge of the 
mortgage before the debts were contracted for which the judgments 
were obtained. The doctrine of these authorities has been announced 
and enforced in many other cases decided by this court. 

We are of opinion that the parties to the assignment of December 
18, 1897, could agree to keep it alive in order to secure further loans, 
and that the assignment was valid and had priority over a subsequent 
assignment by Tobias taken with notice of the agreement. It was 
found as a fact by the court below that Baird, before making his loan 
to Tobias, had notice of the prior assignment to the Girard Trust 
Company, which was retained to secure the payment of the $7,000 
loan made in December, 1900, and hence he is not in a position to 
deny its priority -over his assignment made in February, 1901. And 
we also think that the assignment retained by the plaintiff company 
was effective to secure the full amount of the new loan. This is on 
the same principle that the parties could by agreement continue its 
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validity to Becare another loan« If the parties by contract coald give 
the assignment life to secore another loan after the amount named 
in it had been paid, there is no reason why they conld not at the same 
time stipnlate the amoant for which it was to remain a secnrity. 
^We have no doubt,'' says Pazson, J., in Peirce v. Black, 105 Pa. 
842, '^ that it is competent for the parties to a Judgment, by their own 
agreement, to change the purposes for which it may be held." And 
in Atwater v. Underbill, 22 N. J. Eq. 599, Depue, J., in delivering 
the opinion, says: *^A mortgage which has been satisfied may be 
given a new vitality by a redelivery by the mortgagor to the mort- 
gagee, or a third person, upon a new consideration, or for a purpose 
different fh>m that for which it was made.*' The original loan to 
Tobias was paid, and, therefore, tlie assignment was no longer held to 
secure its payment The assignor received another sum of money 
fh>m the assignee for which the parties agreed that the instrument 
should remain a security. Tobias, the assignor, is not seeking to in- 
validate his contract and is not contesting the right of the plaintiff to 
retain the assignment to secure the payment of the larger loan, and 
why should Baird with notice of the sum loaned occupy a higher 
ground? Why permit him to attack the validitj' of the contract and 
enable him to prevent the paj'ment of the plaintiff's loan and thereby 
secure his own loan made with full knowledge of the contract and the 
amount of the loan the assignment secured? To permit him to do so 
under the circumstances would be a fraud on the plaintiff company 
which, on the faith of the contract, famished the $7,000. A court of 
equity will not lend its assistance to a party to secure a fbnd on which 
another has a claim which is prior in time and of superior equity. 

I%e decree i$ affirmed* 
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WHITWOBTH V. OAUGAIN. 
Chancsbt, 1844. 
[3 Hare, 416.] 

Vice Chakcellob. The plaintiffs, In this case^ are equitable mort- 
gagees of one George Cooke, by a deposit of title^eeds of freehold 
estates, accompanied ?rith a niemorandam in writing, explaining that the 
purpose of the deposit was to secure a then existing debt and Aiture 
advances. That memorandum is in the following words. [His Honor 
stated the memorandum.] 

To explain the legal effect of this transaction as between the plain- 
tiffs the mortgagees, and Cooke the mortgagor, I shall content myself 
with quoting the words of the Lord Chancellor of Ireland, in the case of 
Bolleston t;. Morton : '^ If a man has power to charge certain lands, 
and agrees to charge them, in equity he has actually charged them ; 
and a court of equity will execute the charge." No one, I apprehend, 
could seriously contend that the memorandum in writing above set 
forth had not the effect of charging the property as between the mort- 
gagees and the mortgagor. It created as perfect an equitable charge 
as intention and act can possibly create. 

The defendants, between whom and the plaintiffs the contest in the 
cause exists, are Judgment creditors of George Cooke, whose Judgments 
were entered up after the mortgage to the plaintiffs, and who have 
since, by means of elegits, obtained actual possession of the lands com- 
prised in the mortgage ; and the question between them is, which of 
the two is in equity to be preferred to the other? In considering that 
question I shall here repeat what I have on more than one occasion 
already said respecting Lord Cottsxham's Judgment when this cause 
was before him upon motion, namely, that I am satisfied he did not 
intend, by what he said, finally to decide the point now before me. 
However strong the leaning of his mind may have been in favor of the 
judgment creditor, he not only did not intend to decide it, but intended 
that it should be reserved. And I, therefore, consider myself not only 
at liberty, but bound to decide the cause according to my own under- 
standing of the law. 

Now, if the question be not decided by that Judgment, I have cer^ 
tainly a very strong opinion upon it The more I consider the case, 
the more satisfied I feel that I stated the general principle correctly in 
Langton v. Horton when I said that a creditor might, under his Judg- 
ment, take in execution all that belonged to his debtor, and nothing 
more. He stands in the place of his debtor. He only takes the prop- 
erty of his debtor, subject to every liability under which the debtor 
himself held it First, take the case of an ordinary trust. It could 
not for a moment be contended that this court would not protect the 
interest of the cestui que trust against the Judgment creditor of the 
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tnistee. The Judgment of Lord Cottbnhaii in Newlands t^. Paynter is 
decisive upon that point, and the other cases cited at the bar prove the 
same thing. Secondly, take the case of a purchaser for value before 
conveyance. Lodge v. Lyseley is an authority, if authority could be 
wanting, to show that the equitable interest of such a party will be pre- 
ferred in equity to the claim of the judgment creditor of the vendor. 
Again, take the case of an equitable charge to pay debts, or legacies, 
or any other equitable interest, except that of an equitable mortgagee, 
and I apprehend the right of the equitable encumbrancer to be pre- 
ferred to the Judgment creditor of the debtor, in whom the legal estate 
in the property charged might be, will be, as indeed it properly was, 
admitted. And if such equitable interests are thus protected, upon 
what principle is the equitable mortgagee to be excladed from the like 
protection ? Unless I misunderstand the report of the case of Williams 
V. Craddock, the counsel, as well as the court, were of opinion, that an 
interest by way of eqaitable mortgage was entitled in this court to the 
same protection against Judgments as other equitable claimants. 

In the argument of this case both parties referred to, and drew con- 
clusions from, the proposition, that in a court of equity a purchaser for 
value, who obtains a conveyance of the legal interest withoat notice of 
an equity affecting the specific subject of his purchase, will, in equity, 
as at law, have a better title to that subject than the mere equitable 
claimant. The proposition thus admitted, and necessarily admitted, 
by both parties, is pregnant with consequences which go a great way 
towards deciding the question now before me. If the tenant by el^t 
is (as was argued) to be considered as a purchaser for value without 
notice under a conveyance, all trusts, and all equitable interests of 
every description, must be subject to the Judgments against the trustee. 
For a purchaser for value, without notice Arom a fraudulent trustee, 
having got the legal estate, will unquestionably be preferred in equity 
to the cestui que trust; and it appears to me to be impossible, except 
by a merely arbitrary decision, to distinguish the case of an ordinary 
trust or other equitable interest from the present, in considering 
merely the effect of a Judgment upon it, unless it can be shown that 
the interest of the equitable mortgagee is, for the present purpose, dis- 
tinguishable from that of an ordinary cestui que trust. Again, it fol- 
lows, conversely, that, if the equitable interest of an ordinary cestui que 
trusty or any other equitable interest, is not subject to Judgments 
against the trustee, though executed, then those judgments, though 
executed, are not analogous to purchases for value. In other words, 
the Judgment creditor of a trustee is not a purchaser for value in the 
contemplation of a court of equity. The proposition, that a Judgment 
creditor is a purchaser for value, would prove too much for the defend- 
ants' purpose. It would affect all equitable interests. 

But it was said that the interest of an equitable mortgagee was dis- 
tinguishable from that of an ordinary cestui que trusty and other equita- 
ble interest (charges, for example, to pay debts and legacies paramount 
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the title of the debtor), which it was admitted would be preferred in 
eqait}', — that the interest of the equitable mortgagee was imperfect, — 
that of the cestui que trust perfect. In what respect is the interest of 
the equitable mortgagee imperfect. As between the mortgagor and mortr 
gagee it is absolute and complete. In what respect is it imperfect as 
between the mortgagee and those who claim under the mortgagee, as 
his creditors by Judgment? The interest of the equitable mortgagee 
is liable to be defeated by a fraudulent dealing with the legal estate, 
and in that respect, no doubt, it is imperfect. But tliat is an infirmity 
to which all equitable interests are subject ; and if other equitable in- 
terests are to be protected against Judgments obtained against the 
trustee, or other party in whom the legal estate may be, why is the 
interest of the equitable mortgagee to be unprotected? The debt was 
no more contracted upon the view of the land (if that were materiali 
which I think it is not) in the one case than in the other. 

I can only repeat, that it appears to me impossible, except upon the 
most arbitrary distinction, to sa}* that the interests of an equitable 
mortgagee are not to be protected, and yet that protection is to be 
afforded to the interests of an ordinary cestui que trust and other equi- 
table interests. I do not go into the reasoning of the cases which have 
been cited ; all of them, however, appear to me to support the view I 
have taken. If my Judgment cannot be supported upon propositions 
which are indisputable in themselves, — whether properly applicable to 
the case, or not, — no explanation I can give of the cases will at all 
strengthen the foundation of that Judgment. I must hold that the 
plaintiffs have a right to the payment of their debt out of the estate, 
comprised in the deed. If there is any difficulty in the details of the 
decree, the case may be mentioned again. 



TYLEE V. WEBB. 
Chancxbt, 1848. 

[6 Bwv. 552.] 

The Master of the Rolls. This is a bill filed by equitable mort- 
gagees for a foreclosure of the mortgaged estate, against another equi- 
table mortgagee, a purchaser who obtained the legal estate, and a l^^al 
mortgage under the purchaser. 
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In the month of Deoember, 1829, Bobert Webb, being aboot to por- 
cbase a copyhold eBtate, borrowed the anin of £150, and as a aecaiity 
for the repayment, gave to the plaintiffs a promissory note, and 
signed an agreement for the deposit, of what were called the deeds of 
the premises, as soon as the same should be made oat and in his 
lawfhl possession. 

Robert Webb, having been admitted tenant of the premises, received 
a copy of the Court Rolls of the manor of which the premises were 
held. The copy was dated the 18th of December, 1829, and on the 
12th of July, 1832, he placed it in the hands of the plaintiflb, with a 
declaration in writing signed by him, and which was in these words : 

<^ Bristol, July 12th, 1832. 

*^ I do hereby declare, that the deeds annexed hereto, left in the 
possession of Messrs. J. and T. Tylee, are as a security for an amount 
of £150, which I am indebted to said firm for cash advanced, and for 
which, interest at 5 per cent per annum I agree to pay ; and they are 
duly authorized to hold the same until the said amount of £150 and 
interest shall be fully paid. Robkbt Wkbb.'' 

Under these circumstances, the plaintiffs became equitable mort^ 
gagees of the copyhold estate in question. 

Robert Webb died intesUte on the 18th of October, 1832, leaving the 
defendant, Thomas Webb, his customary heir, and, as such, entitled 
to the estate, subject to the plaintiffs' equitable mortgage ; and on the 
7th of November, 1833, Thomas Webb, as the heir of Robert, procured 
himself to be admitted tenant of the estate, and a new copy of Court 
Roll was granted to him. He paid the interest of £150 to the plain- 
tiflb up to October, 1834 ; and if it be true, as has been said, that he 
thought he was paying interest on £150 secured by a promissory 
note, and was not, at first, aware of the equitable mortgage, the fact 
becomes immaterial, because it is proved that on the 10th of April, 
1837, he had distinct notice of the mortgage. He had the legal estate, 
the copy of the roll showing his own admittance, and notice that the 
copy of the roll showing the admittance of his father, as whose heir he 
claimed, was in the hands of the plaintiffs as equitable mortgagees. 

Thomas Webb made an attempt to sell the estate by auction in the 
month of July, 1837. The defendant, Mr. Hinton, was the solicitor 
employed to effect the sale, and his clerk Battisoombe took an active 
part in the business ; a sale was not effected, and consequently Thomas 
Webb was desirous to raise an additional sum by way of loan, and Mr. 
Hinton was induced to lend him £50 on a deposit of a copy of Court 
Roll of his own admittance. 

A question is raised, whether at the time of this advance, Mr. 
Hinton had, or ought to be deemed to have had, notice of the plain- 
tiffs' equitable mortgage. 

It appears by a letter which was written by Battiscombe to Kelly 



etc 



* ' : . ca.cjl>l^ 



TTLEB V. WEBB. 



411 



(an agent of the plaintiffs) on the 80th of November, 1835, that Bat- 
tiscombe then knew, from the information of Webb, that the plaintiffs 
had a security on the premises ; and further, by a letter which was 
written by Battisoombe to Webb on the 19th of July, 1837, that Battis- 
Gombe then knew that the proceeds of the then intended sale were 
to be applied in discharge .of the plaintiffs' demand, and on the occa- 
sion of Hinton's loan, Battiscombe acted not only as his agent 
and clerk, but also as the agent of Webb, of whom he seems to 
have been a particular fHend ; and for the security of Hinton, Battis- 
combe sent to Webb for his signature, a memorandum of agreement, 
dated the 20th of July, 1837, and which Webb afterwards signed, 
whereby it was stated, that Webb had deposited with Hinton, a copy of 
Court Roll, dated the 7th of November, 1833, stating that, at a court 
held on that day, he, as the only son and heir of Robert Webb, who 
held, by virtue of a oop\' of Court Roll, dated the 18th of December; 
1829, the estate in question, to which Thomas Webb claimed to be 
entitled as only son and heir of Robert, and that he was admitted 
tenant of the estate, and had deposited the copy of Court Roll as 
security for the £bO advanced by Hinton, and interest. 

It does not appear to me that the knowledge which Battiscombe 
possessed in November, 1835, can be imputed to Hinton in 1837, or 
that Battiscombe's knowledge, in July, 1837, that the proceeds of the 
sale were intended to be applied in discharge of the plaintiffs' demand, 
dearly shows, that even he, at that time, recollected or knew that which 
he had known in November, 1835 ; and though I incline to think that 
Hinton, who knew that ThomasfWebb had been admitted only in his 
character of heir of Robert Webb, and that Robert Webb had been 
admitted under copy of Court Roll, dated the 18th of December, 1829, 
must be deemed to have known that Robert Webb, having that copy 
of Court Roll, might have deposited it so as to create an equitable 
charge upon the estate, and, consequently, ought to have required its 
production before he advanced his money, yet it does not appear to 
me to be necessary to determine whether Hinton had, or ought to be 
deemed to have had, at that time, notice of the plaintiffs' right, for I 
think that under the circumstances, and by mere deposit of the son's 
copy of Court Roll, he could take only that which Webb the son could 
give, which was the interest he was entitled to as his father's heir, sub- 
ject to the charge which his father had made : and however this may 
be, it is proved that in the early part of February, 1838, Mr. Hinton 
had direct and distinct notice of the plaintiffs' claim ; and npon the 
evidence which is given, I am of opinion that the other defendants, 
Wilson and Lloyd, must, throughout the transactions in which they 
are concerned, be deemed to have had all the notice of the plaintiflb' 
claim which Hinton had. 

The estate having been sold to Wilson, whose mortgagee Lloyd is, 
and the purchase-money being now in the hands of Hinton, the plain- 
tiffs have, at the bar, claimed to have the purchase-money applied, as 
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far as it will extend, in satisfaction of their claims, and a right to pro- 
ceed to foreclose the estate, if the residue of what may be due to them 
shall not be paid by the defendants personally. No such claim is 
made by the bill, nor could it have been sustained. The plaintiffs can- 
not have security upon both the estate itself, and the purchase-money 
which represents its value. 

On the other hand, it has been objected, that the plaintiffs have 
unnecessarily made some of the defendants parties to the cause ; but 
considering this as a bill foreclosure, I think that every one of the 
defendants was a necessary party, because each of them had a right 
to redeem. 

On the whole, I am of the opinion^ that the plaintiflb are entitled 
to have the ordinary decree for foreclosure of the equitable mortgage 
to which they are entitled. 

I shall make the decree, unless the parties agree to confirm the salci 
and to go against the purchase-money. 

/ 



DAVET A CO. V. WILLIAMSON, Ltd. RICHARDS, 

Claimant. 

Queen's Bench Division, 1888. 
[I89S. s Q. B. 194.] 

The following statement of facts is taken ftom the judgment of Lord 
RussBLL of Killowen, G. J. : 

'^ The defendant company (a trading company) in January, 1894, 
being duly authorized to do so, issued £3,000 first mortgage debentures 
in sixty debentures of £50 each, and six of these were held by Richards, 
the claimant They were made a charge on all the property of the com- 
pany, real and personal, present and future, not assured or charged by 
the trust deed hereinafter mentioned, and were payable on December 
81, 1898, or on such earlier date as the principal moneys thereby 
secured should become payable in accordance with the conditions 
indorsed thereon.^' 

May 14. The Judgment of the court (Lobd Russell of Eillowen, 
C. J., and Mathew, J.) was read by 

Lord Russell of Eillowen, C. J. This is an appeal from the de- 
cision of His Honor Judge Paterson on an interpleader issue in which 
the question was whether the rights of the claimant, claiming for him- 
self and the other holders of debentures of the defendant company 
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(the Judgment debtors), to oertun goods seized aoder a writ of fi. fa. 
by the sheriff prevailed over the rights of the pUintiffs, who were 
the execatioQ creditors. 

The learned county court Judge held that they did not^ and appar- 
ently on two grounds — (1) that the rights of the debenture-holders 
had not become *^ crystallized/' the debentures not having become due, 
and no receiver for the debenture-holders having been appointed ; and 
(2) that seizure of the company's goods under execution was a dealing 
with such goods in the ordinary course of business, and did not contra- 
vene any rights of the debenture-holders, whose securities were, in his 
Judgment, subject to the risk of such seizure. We have to consider 
whether this Judgment is right [His Lordship then stated the facts as 
above set ou^ and continued : — ] 

In this state of things the question is, Do the rights of the debenture- 
holders prevail against those of the executor creditor? It may seem 
hard upon the execution creditors that they should not be able to realize 
their Judgment for their debt incurred in supplying trade goods for the 
purposes of the company's business, and that they should be met by 
claims of debenture-holders of which they had no knowledge or public 
means of knowledge, and that such debenture-holders should be allowed 
to claim as theirs goods in the apparent control of the company, and 
upon which possibly, or indeed probably, credit had been given to 
them. But these are matters which concern the Judgment and action 
of Parliament We must determine the rights of litigants in con- 
formity with what we believe to be the law. In our Judgment, the 
rights of the debenture-holders do in this case prevail against the 
execution creditors. We cannot assent to the view of the learned 
county court Judge that a seizure under an execution on a Judgment 
against the oompan}- is a dealing by the company in the ordinary course 
of business within the third condition indorsed on the debentures, so as 
to be within the authority given to the company by the terms of the 
debentures. It is not in the ordinary course of business that the debts 
of a going business firm or company shall be liquidated by seizure of 
their assets under legal process. Nor can the transaction be properly 
described as a dealing by the company at all. It is a compulsory legal 
process directed against the company — not a dealing by them. 

The second ground on which the learned county court Judge pro- 
ceeded was that the rights of the debenture-holders had not *' crys- 
tallized," or, in other words, that the moneys secured by the debentures 
had not become paj-able. As to this, it is in the first place to be ob- 
served that although this is so, yet by reason of the clause of the trust 
deed, previously set out, the security constituted by that deed had be- 
come enforceable by reason of the fact that an execution had been sued 
out against the company. But apart from this, the sheriff can only 
realize the Judgment against the goods of the Judgment debtor. Here the 
goods seized are validly chained with the payment of the amount of the 
debentures, and it is admitted that that charge far exceeds the value of 



414 DATBT A 00. V. WILUA1I90N AND BIOHARDS. 

the goods in question. The rights of the execution creditors sre sub- 
ject, not only to the legal, but also to the equitable, rights of the deben- 
ture-holders. The sheriff cannot merely by seising affect the rights of 
third persons to which property was subject when in the hands of the 
debtor, unless, indeed, such third persons have debarred themselves 
from the assertion of such rights. It follows, therefore, that there was 
no interest of the judgment debtor in the property seised available to 
satisfy the judgment debt. Nor is the debenture-holder prevented from 
asserting his charge upon the property in the circumstances of this case. 
The company as a going concern had come to an end, and although the 
due date of the debentures had not arrived, the holders were entitled to 
intervene to protect their security. Neither were they bound to apply 
for a receiver, or to proceed with a view to the winding-up of the com- 
pany. They are entitled to say to the sheriff, ^^ The goods seized are 
validly charged to us, and you cannot sell them to the prejudice of our 
security.'' No case has been cited to us, and we know of no case in 
which, in such circumstances as the present, the rights of the execution 
creditor have prevailed over those of debenture-holders. 

It seems to us that this reasoning is fully supported by the author!- 
ities: see In re Standard Manufacturing Ca, in which case the rights 
of the debenture-hoiders had not ^^ cr}'stalli2ed.'' See also In re Opera, 
Limited. The result is that the ^>peal will be allowed. 

Appeal aOawed, 
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MERCANTILE INVESTMENT AND GENERAL TRUST CO. v. 

INTERNATIONAL CO. OF MEXICO. 

Qukkn's Bench Division, 1891. 

[1893 1 Ck, 484, note.] 

Fbt, L. J. The plaintiffs were debentare-holders in an American 
company, and their rights were defined, partly by the debentures them- 
selves, and partly by a collateral deed. At the date of the resolution 
in question the plaintiffs, as debenture-holders, were entitled to, first, 
the personal obligation of the American company to pay principal and 
interest ; and, secondly, the benefit of a mortgage of certain lands in 
Lower California. 

The result of the resolution in question, if valid, is to extinguish 
both these rights, and in fact all rights against the American company 
and its property, and to substitute for them the rights of a preference 
shareholder in an English company which had beeu formed. The hold- 
ers of the debentures would cease to have any security or any right to 
recover principal or interest, and would in exchange become entitled 
to a preferential share of the divisible profits of the now company. 
That new company had acquired, not only the property subjected 
to the mortgage of the American company, but other properties of 
that company not charged to the debenture-holders; and the right 
6f the preference shareholders would be confined to a right to share 
in the profits of the entire company and to an interest, in case of 
dissolution, in its surplus assets. 

Is this transaction a modification or compromise of the rights of 
the debenture-holders against the American company or against its 
property? If this question be answered in the afi^rmative, the 
defendants are right ; if in the negative, the plaintiffs. 

In my opinion, the transaction embodied in the resolution is not a 
modification of the rights of the debenture-holders against the com- 
pany or their property ; it is the extinction of all their rights against 
the company or its property. A right to share in profits produced by 
a business in which the mortgaged property may be used as a part, 
and part only, of the profit-producing undertaking, is not a right 
against that property. 

Furthermore, in my opinion, this transaction is not a compromise of 
these rights. In our older legal language the word ^* compromise " 
appears to have been used, in accordance with its etymology, to express 
the mutual promises of ''persons at controversy" to submit to the ar- 
bitrament of a third person the matters in dispute between the two (see 
'*A compromise defined," 2 West Symboleography, 163). In our 
present language it undoubtedly embraces an agreement between two 
or more persons for the ascertainment of their rights when there ii 
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gome qaestioa in oontroyersy between them or some difficulty in the 
enforoement to the uttennoet farthing of the rights of the claimant 
Butk in my opinion, the word is applicable only where there is some 
such controversy or some such difficulty. Nothing of the sort existed 
in the present case. In my opinion, the power to compromise does not 
include the power to give up one chase in acHan^ namely-, a secured 
debenture, in exchange for another chase in action of a totally differ- 
ent kind, namely, a preference share, in the absence of all dispute as 
to the rights of the creditor, of all difficulty in enforcing those righto, 
and of any suggestion that the fhll fruito of these righto could not be 
obtained. Such a transaction might be described as an exchange, pos- 
sibly as a barter, or an arrangement ; but it is, in my opinion, not a 
compromiBe of the righto against the old company. 

I have hitherto referred only to the particular language of the clause 
of the deed which requires interpretation. There is, in my opinion, 
nothing in the other parte of the deed, or in ito general scope and ob^ 
ject, to modify or extend the natural and ordinary meaning of the clause 
in question. 

None of the cases dted, all of which deal with very different 
language, appears to me to throw any light on the inquiry. 

I concur in what has been said by the Lord Justice as regards the 
sufficiency of the notice for the meeting. 

For these reasons, I am of opinion that this appeal should be allowed, 
and Judgment given for the plaintiffs, with costo down to and including 
the appeal. 
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POLAND V. RAILROAD CO. 
SuPBSMS Court, Ykrmokt, 1879. 

[58 Vt, 144.] 

PowKBSy J. On the 1st day of May, 1871, the Lamoille Valley 
Railroad Company, the Montpelier Sc St Johnsbury Railroad Com- 
pany, and the Essex County Railroad Company, associated together 
tor the purpose of building a railroad from the Connecticut River to 
Lake Champlain, and known as the Vermont Division of the Poi-t- 
land & Odgensburg Railroad Company, in order to raise money to 
construct, complete, and equip their railroad, executed to Luke P. 
Poland and Abraham T. Lowe, as trustees, a trust deed of their 
railroad, including all its real and personal property, tc^ether with 
the tolls and income and all their corporate rights and franchises, in 
trust to secure the payment of 92,300,000 in joint bonds issued by 
said companies, with semi-annual interest coupons attached. In the 
habendum it is stipulated that the conveyance is made and accepted 
upon trusts, and subject to limitations and conditions. 

Under the sixth trust specified the trustees were empowered, after 
• a default for six months, and on request of the holders of three fourths 

in amount of outstanding bonds, to take possession and sell the mort- 
gaged premises at auction. On the 1st day of April, 1874, said com- 
panies executed a second mortgage of the same property to the 
same trustees, to secure the payment of joint bonds to the amount of 
91,770,000, and upon the same trusts as those expressed in said first 
mortgage. About 9125,000 only in bonds were issued under this 
mortgage. On the 1st day of January, 1875, said companies. Jointly 
with the Lamoille Valley Junction Railroad Company and the Maine 
Division of the Portland and Ogdensburg Railroad Company, exe- 
cuted a third, called a consolidated mortgage of their several rail- 
roads to said Poland and Israel Washburn, Jr., and P. H. Brown, 
as trustees, to secure the Joint bonds of all said companies, to the 
amount of 99,500,000, and upon like trusts to those expressed in 
said first mortgage. About 9^0,000 of this class of bonds were 
issued. The first-named three companies, having expended the pro- 
ceeds of all said bonds and being insolvent, and said second and 
said consolidated bonds being unsalable, and the sum of 9500,000 in 
money being necessary to complete their railroad, on the 18th day of 
July, 1876, executed a fourth, called a preference mortgage of aH 
the property, rights, tolls, and income described in said first mort- 
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gage to sftid Poland, tmstee, in trast to Becare the payment of 
$500,000 in Joint preference bonds, iasaed by said oompanies, and 
npon the other tmats expressed in said first mortgage. And it was 
provided in said last-named mortgage that no bonds should be issaed 
under it, until the holders of first-mortgage bonds to the amount of 
eighteen hundred thousand dollars, should have signed an agreement 
in writing, in the following words, to wit: *^ We, whose names are 
hereto subscribed, holders of bonds of the numbers and amounts set 
against our respective names, issued under, and secured by, the first 
mortgage of the Essex County Railroad Company, of the Montpelier 
Si St. Johnsbury Bailroad Company, and of the Lamoille Valley 
Bailroad Company, hereby severally agree that for the purpose of 
completing and equipping the line of the said several roads to Lake 
Champlain, in 8 wanton, Yt., under existing contracts or otherwise, 
and of paying the interest on the debts, for the payment of which a 
portion of such bonds are pledged, the said several railroad com- 
panies may issue bonds to be denominated preference bonds, in char- 
acter like the first-mortgage bonds, to the amount of five hundred 
thousand dollars, secured by a Joint mortgage of the several railroads 
and their equipment like unto the first mortgage thereof, which shall 
constitute and be a lien on the same prior to the bonds held by us 
severally, the mortgage and bonds to be made to Hon. Lake P. 
Poland as trustee; said preference bonds to be payable, principal 
and interest, in gold, in twenty years, and at the option of said 
companies after five years from the Ist day of May, A. D. 1876, and 
to bear interest at the rate of six per cent per annum semi-annually. 
This agreement and consent is not to be binding until the holders of 
the first-mortgage bonds to the amount of eighteen hundred thousand 
dollars shall execute the same, nor until the trustee in the preference 
mortgage, being one of the trustees of the first mortgage, shall con- 
sent hereto in writing; said preference bonds are not to be pledged 
or sold for loss than their par value without the consent of said 
trustee, and none of said bonds are to be issued by said trustee until 
he is fully satisfied that the said companies have made such arrange- 
ments and contracts that the issue of said bonds will accomplish the 
completion of the line to Lake Champlain, and that said companies 
will pay the interest on the debts for the payment of which the first- 
mortgage bonds are pledged, for at least two years from the date of 
the preference bonds/' And the said paper was signed by the holders 
of first-mortgage bonds, stating the numbers and denomination of 
the bonds held by each, to about the amount of eighteen hundred 
and seventy thousand dollars. And said Poland gave his consent as 
trustee thereto in writing, as provided in said agreement Default 
in the payment of interest upon the first-mortgage bonds was made 
in May, 1876, and about that time upon all classes of said bonds, 
and October 18, 1877, this bill was brought by the trustee under said 
preference mortgage, asking to have the priorities of said securities 
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aseertained, an accoant of all said bonds taken, ana for a proper 
decree of foreclosure. The bill also alleged that the roads of said 
companies were very incomplete, and mast soon have a yery consider- 
able expenditare of money thereon, to ran with safety; that said com- 
panies were largely indebted to many persons, who were not secnred 
upon the property, and that if said roads remained in the hands of 
said companies, all the earnings thereof and all the personal property 
woold be taken for the payment of sach debts and diverted from the 
payment of the interest due to mortgage bondholders; and that the 
orator, as trustee under said preference mortgage, had wholly de- 
clined to take possession of said roads and run them, as trustee, 
as had the trastees under the first mortgage, and that they regarded 
it '* as simply impossible for them so to do, without the greatest 
peril of pecuniary loss and ruin to themselves/^ The bill also 
prayed that the court would appoint some suitable person or per- 
sons as receivers to take possession of said roads and property, 
and operate the same under the order and protection of the court 
until a final decree should be made in the premises. 

The cause was heard before a chancellor, at the June Term of the 
Court of Chancery of Caledonia County, and a pro forma decree 
entered upon said cross-bill of the trustees under the first mort- 
gage, in favor of said trustees, for a foreclosure against the trustees 
and bondholders under said second and consolidated mortgages and 
said companies. And, in case such decree became absolute, the 
decree further ordered a foreclosure in favor of said trustee under 
the preference mortgage against said companies and such holders of 
first-mortgage bonds as assented to the preference bonds, unless said 
preference bonds be paid within a time therein limited, and furtiier 
ordered that said trustee be subrogated to and hold all the right and 
interest of said assenting bondholders in said first mortgage, or the 
property covered by the decree of foreclosure upon said first mort^ 
gage, and further ordered that the cross-bill of the preferred creditors 
be dismissed. The trastees under the consolidated mortgage, J. R. 
Nichols, a non-assenting first-mortgage bondholder, and the preferred 
creditors appealed. 

The first question presented upon this appeal is, whether the pref- 
erence bonds are entitled to the priority which the parties conceraed 
in their issue intended they should have. No one of the first-mort- 
gage bondholders who assented to the issue of the preference mort- 
gage by the railroad companies, and who signed the agreement above 
recited, dated April 7, 1876, is here objecting to the priority now 
claimed for the preference bonds; but they stand in court content 
to have the priority of the preference bonds accorded to them as 
agreed, and the duty of redeeming their interest in the first mort- 
gage enjoined upon them as ordered by the decree below. The 
appellant Nichols claims that by the transaction resulting in the 
preference mortgage, the non-assenting first-mortgage bondholders 
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ftlone now hold the seeority of the first mortgage. The tmstees 
under the conBolidated mortgage olaim sabetantially the same thing. 
The bonds leaned under the first mortgage share ratably and without 
preference in the mortgage security. The whole amount issued was 
f 2,300,000. Those assenting to the preference mortgage in round 
numbers amount to f 1,800,000, and the non-assenting to 1500,000. 
The non-assenters, therefore, own five twenty-thirds of the first mort- 
gage. Nothing can advance the fractional share of the non-assenters, 
except an extinguishment of the bonds of the assenters, or a cancel- 
lation of the security pledged for their payment Neither event has 
transpired. The bonds are as valid now as before the execution of 
the agreement and the preference mortgage. The security of the first 
mortgage is still pledged for their payment, as before. No attempt 
was made — none could successfully be made — to give a priority to 
the preference bonds over those of the non-assenters, or, by a kind 
of tacking, to postpone the consolidated bonds. The assenters un- 
dertook to deal with their own bonds and security in a way to im- 
prove their value. It the assenters had pledged their bonds to A for 
collateral security, their ratable share of the first mortgage would go 
to the assignee. Leave the fact of the preference mortgage itself out 
of view, and suppose that the assenting first-mortgage bondholders, 
desiring to raise money to complete the road and thus make their 
security valuable, had loaned of A 8^00,000, and pledged their 
interest in the first mortgage as security, by an instrument as in- 
formal as the agreement in question; would not a court of equity, 
as between the parties, treat the agreement for security as security? 
That is precisely the effect of this agreement The assenters said to 
the preference bondholders. You lend your money to the companies 
to enable them to complete their road, and take their mortgage, 
which, as a lien upon the property, must be subject to all existing 
encumbrances, and we will give you, as a further security, our in- 
terest, or eighteen twenty-thirds of the first mortgage, as collateral. 
We will encumber that interest with the burden of your debt We 
agree that your bonds shall be a prior lien upon the property. Is 
there anything in this transaction prejudicial to the rights of other 
parties interested in the property, or anything incapable of practical 
enforcement in a court of equity? The preference bondholders did 
not lend their money upon the mortgage by the companies of a prop- 
erty already hopelessly buried under the load of three existing 
mortgages, nor on the credit of the insolvent companies. They 
demanded security, and the assenters undertook to give security. 
There can be, then, no question as to the purpose of the agreement 
The agreement is that the preference bonds shall be a lien upon the 
property prior to the bonds held by the assenters — not prior in 
time, but prior in order of payment This agreement was incorpo- 
rated into the bonds themselves and thus made them an equitable 
mortgage. Jones, Railroad Securities, I 75. A lien upon the prop- 
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erty prior to the bonds of the ameiiters coald only be created by sab- 
ordinating their lien to the new lien, that is, by mortgaging the first 
as seoarity for the second. There is nothing in the estate of a mort- 
gagee that makes sach a mortgage in equity invalid or impossible. 
Want of form is immaterial. Equity looks only to the substance, 
and so moulds that into form as to work out the intent of the parties. 
A mere agreement to give a mortgage is treated in equity as a mort- 
gage. 1 Jones, Mortgages, §§ 168, 167; Jones, Railroad Securities, 
§ 73 et $eq. Even if the agreement undertakes to mortgage a thing 
not in €886, eqaity wiU treat the contract as a mortgage when the 
thing comes into being, and charge it with a lien in favor of the 
party intended. Jones, Railroad Securities, f 122, and numerous 
cases there cited. When, therefore, the decree in favor of the first- 
mortgage bondholders becomes absolute, the assenters will hold their 
interest charged with the lien agreed to be given to the preference 
bonds. An equitable mortgage will not be upheld which works a 
wrong to third parties, but where their interests are undisturbed, 
they are enforced for the purpose of executing the intent of the 
parties. Miller v. Rutland A Washington Railroad Co., 36 Vt 
452; Jones, Railroad Securities, passing. To carry out the intent of 
the parties in this case works no wrong to the non-assenters, as they 
stand under the decree precisely as they would if no preference mort- 
gage had been made; nor to the consolidated bondholders, as they 
must redeem only so much as they voluntarily assumed when they 
took their mortgage. The invalidity of the agreement is not urged 
by the party bound by it, and neither of the appellants ought to be 
heard to question it — much less to profit by it By what system of 
logic is it established that this attempt to give security is to be held 
inoperative to effecutate the purpose intended, but operative to work 
a forfeiture of eighteen twenty-thirds of the first mortgage? What 
has occurred to advance the interest of the non-assenters from five 
twenty-thirds to twenty-three twenty-thirds of that mortgage? The 
transaction amounts to a mortgage, or it is altogether inoperative. 
By it the interest of the assenters either passed in pledge or did not 
pass at all. If it did not pass, it remains where it was lodged before, 
and the assenters still own their fractional share in the first mort- 
gage. To say that a court of equity shall defeat the purpose of this 
scheme that was devised, and has been operative to make the first 
mortgage more valuable — the share of the non-assenters equally with 
the rest — and at the same time declare that by means of it the share 
of the non-assenters, who have paid nothing, has been magnified 
fourfold, is a novel proposition to advance in a court of equity. All 
the advantage that the non-assenters can reap from the transaction 
is found in the increased value of their security. 

Ths cau8e %8 remanded with mandate embodying the viewe herein 
expreeeed. 
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STEVENS V. MID-HANTS RAILWAY COMPANY. 

Court or Afpbal, 1878. 
lL.R.SCk. App. 1064.] 

Ik Febraary, 1878, the London Financial Aaaooiation, Limited, filed 
their bill on behalf of themselves and all other the holders of deben- 
ture stock against Stevens« against some other degU creditors of the 
company, against three persons who were holders of the largest of the 
rent-charges granted by the company, and against the company, pray- 
ing that the holders of the debenture stock of the company might be 
declared entitled to a chai^ge upon the undertaking, and that such 
charge might be declared prior to any charge of the degit creditors — 
that the persons having charges might be ascertained and their priori- 
ties determined — that Stevens might be restnuned from proceeding 
further in his suit, and that a receiver might be appointed. 

On the 11th of March, 1878, the Master of the Rolls made a decree 
in both suits, declaring priorities as follows: — 1. That the vendors of 
land were entitled to a charge on the lands sold by them respectively, 
by way of security for their unpaid purchase-moneys and interest in 
priorit}* to all persons. 2. That the holders of rent-charges were en- 
titled to charges on the lands out of which they respectively issued, 
and also to charges on the undertaking, in priority to all persons, 
except as above declared with respect to unpaid vendors. 3. That the 
holders of debenture A stock issued or to be issued under the scheme 
were entitled to a charge on the undertaking next after the holders of 
the rent-charges* 4. That the holders of debenture B stock issued or 
to be issued under the scheme were entitled to a charge on the under- 
taking next aHier the holders of debenture A stock, and that Stevens 
and all other judgment creditors were entitled to take B stock under 
the scheme in satisfaction of their judgments. A receiver was ap- 
pointed of the moneys payable by the South- Western Compan}*, and 
he was directed to apply them, first, in payment of office expenses not 
exceeding £250 a 3*ear ; secondlj-, in payment of interest on unpaid 
purchase-moneys; and thirdly, in keeping down the annual charges 
on the undertaking according to the priorities above declared ; and the 
parties were to be at libertj' to apply in Chambers as to the distribu- 
tion of any surplus. 

SiB W. M. Jaxes, L. J. Mr. Stevens has filed his bill and hss 
presented this appeal for the purpose of getting an advantage which, 
if he is entitled to it at all, has per incuriam^ resulted to him from a 
scheme by which he says himself that he is not bound. 

It has been established that, according to the true construction of 
the Act of Parliament, an outside creditor is in no way bound by tlie 
scheme. If he is not in any way bound by the scheme, he ought not to 
be entitled to any benefit fh>m that scheme. He ib in the position of 
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a person who^ aooordiDg to my yiewi is not entitled to read the scheme 
at all for any purpose. He says, '^ I have nothing to do with the 
scheme." If he has nothing to do with the scheme, he cannot claim a 
benefit fh>m it He is entitled to say, ^* I shall insist upon my rights 
as if no such scheme had been made.'' His utmost right, if no such 
scheme had been made, would have been to have said, '^ When the 
mortgagees prior to me have been satisfied, I have a right to be satis- 
fied." And he has now no other right unless it is given him by the 
scheme. 

Now, how has it been given him by the scheme? The mortg^ees 
take under it, in place of their original securities for principal and in- 
terest, perpetual rent-charges, which are legal rent-charges enforceable 
by certain legal proceedings, independent of a bill in this court I am 
of opinion in this case that, if the appellant says, *'I am not bound 
by that»" the answer is, ^'Very well; then we will not allow anything 
more to be given to them than would have been given to them under 
the former arrangement" But he has no right to insist on having the 
legal rent-charges which had been given to the mortgagees in satisfac- 
tion of their l^al demand postponed to him for the purpose of giving 
him a priority to which he was not entitled at the time when the ar- 
rangement was made between the company and their creditors. The 
appellant relied on the cases in which, where a third mortgagee has 
paid off the first mortgagee, he has let in the second mortgagee simply 
by the neglect and carelessness of his conveyancer so as not to be 
entitled to retain the benefit of the first security which he has paid off, 
because he has, being the third encumbrancer, paid it ofl! and let in a 
man who had an intermediate encumbrance. Such were the cases of 
Mocatta v. Murgatroyd, 1 P. Wms. 893 ; Toulmin v. Steere, 8 Mer. 
210 ; and Parry v. Wright, 1 S. d; S. 369 ; 5 Russ. 142. Those cases 
perhaps some day will have to be reconsidered, but it is quite clear that 
their principle is not to be extended. Probably they are rendered in- 
nocuous by this, that conveyancers exclude their application by putting 
in three or four lines 8a3ing that the original debt is to be considered 
as subsisting for the benefit of the person who has paid It off. But 
taking the simple case of a first mortgagee converting his first mort- 
gage into a rent-chai-ge for ever^ with power of distress and entry, I am 
of opinion that the cases of Mocatta v, Mui^troyd, Toulmin v. Steere, 
and Parry v, Wright, ought not to be extended so as to deprive that first 
mortgagee of the legal rent-charge which he has taken instead of his 
conveyance in fee, so as to let in an intermediate encumbrancer and 
give that intermediate encumbrancer a benefit to which he was not 
before entitled. Of course it is quite right that an intermediate encum- 
brancer should not be prejudiced by any dealings between his debtor 
and another encumbrancer. At the same time it is not for this court 
to find some recondite technical reason for giving a roan a benefit 
at the expense of another man who was cinder no liability whatever to 
paj' hiuL 
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We propooe to nuJce mn order which will leave Mr. Stevens in pes- 
session of all the rights he had when the scheme was made, and that 
that is all he is entitled to. 



DEABLE V. HALL. 

Cbahokbt, 1828. 

[8 Bmu. 48.1 

Ths Lord Chahcellob. The cases of Dearie «. Hall, and Loyer- 
idge V. Cooper were decided by Sib Thomas PIumeb ; and Arom his 
decree there is, in each of them, an appeal, whidi stands for Judgment. 
As the two cases depend on the same principle, thoogh the facts are, 
to a certain degree, different, the better course will be to dispose of 
both together ; and as Dearie v. HaU was the first of the two which 
came before the court below, though it was not argued on appeal 
till after Loveridge v. Ck>oper had been heard, I shall first direct my 
attention to the facts on which it depends. 

Zachariah Brown was entitled, during his life, to about £98 a year, 
being the interest arising ftom a share of the residue of his father's 
estate, which, in pursuance of the directions in his father's will, had 
been converted into money and invested in the names of the execu- 
tors and trustees. Among those executors and trustees was a solicitor 
of the name of Unthank, who took the principal share in the manage- 
ment of the trust Zachariah Brown, being in distress for money, in 
consideration of a sum of £204, granted to Dearie, one of the plaintiffs 
in the suit, an annuity of £87 a year, secured by a deed of covenant 
and a warrant of attorney of the grantor and a surety ; and, by way 
of collateral security. Brown assigned to Dearie all his interest in the 
yearly sum of £98 ; but neither Dearie nor Brown gave any notice of 
this assignment to the trustees under the father's wiD. 

Shortly afterwards, a similar transaction took place between Brown 
and the other plaintiff, Sherring, to whom an annuity of £27 a year 
was granted. The securities were of a similar description ; and on 
this occasion, as on the former, no notice was given to the trustees. 

These transactions took place in 1808 and 1809. The annuities 
were regularly paid till June, 1811 ; and then, for the first time, 
default was made in payment. 

Notwithstanding this circumstance, Brown, in 1812, publicly adver- 
tised for sale his interest in the property under his father's will Hall, 
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attracted by the adyertisement, entered, throagh his aolicitor, Mr. 
Patten, into a treaty of purchase ; and it appears from the correspond- 
ence between Mr. Patten and Mr. Unthank, that the former exercised 
due caution in the transaction, and made every proper inquiry concern- 
ing the nature of Brown's title, the extent of any encumbrances aflTect- 
ing the property, and all other circumstances of which it was fit that a 
purchaser should be apprised. No intimation was given to Hall of 
the existence of any previous assignment; and, his solicitor being 
satisfied, he advanc^ his money for the purchase of Brown's interest, 
and that interest was regularly assigned to him. Mr. Patten requested 
Unthank to Join in the deed : but Mr. Unthank said, *' I do not choose 
to Join in the deed ; and it is unnecessary for me to do so, because Z. 
Brown has an absolute right to this property, and ma}' deal with it as 
he pleases.'* The first half-year's interest, subject to some deductions, 
which the trustees were entitled to make, was duly paid to Hall ; and 
shortly afterwards Hall, for the first time, ascertained that the prop- 
erty had been regularly assigned in 1808 and 1809 to Dearie and to 
Sherring. 

Sm Thomas Pluxeb was of opinion that the plaintiffs had no right 
to the assistance of a court of equity to enforce their claim to the 
property as against the defendant Hall, and that, having neglected to 
give the trustees notice of their assignments, and having enabled Z. 
Brown to commit this fraud, they could not come into this court to 
avail themselves of the priority of their assignments in point of time, 
in order to defeat the right of a person who had acted as Hall had 
acted, and who, if the prior assignments were to prevail against him, 
would necessarily sustain a great loss. In that opinion I concur. 

It was said that there was no authority for the decision of the Mas- 
ter of the Rolls — no case in point to support it; and certainly it 
does not appear that the precise question has ever been determined, or 
that it has been even brought before the court, except, perhaps, so far 
as it may have been discussed in an unreported case of Wright v. 
Lord Dorchester. But the case is not new in principle. Where per- 
sonal property is assigned delivery is necessary to complete the trans- 
action, not as between the vendor and the yendee, but as to third 
persons, in order that they may not be deceived by apparent posses- 
sion and ownership remaining in a person who, in fact, is not the 
owner. This doctrine is not confined to chattels in possession, but 
extends to choses in action, bonds, &c. : in R3*all v, Bowles, 1 Yes. Sen. 
848, 1 Atk. 165, it is expressly applied to bonds, simple contract-debts, 
and other choses in action. It is true that Byall v. Bowles was a case 
in bankruptcy ; but the Lord Chancellor called to his assistance Lord 
Chief Justice Lee, Lord Chief Baron Paricer, and Mr. Justice Burnett ; 
so that the principle, on which the court there acted, must be con- 
sidered as having received most authoritative ^sanction. These emi- 
nent individuals, and particularly the Lord Chief Baron and Mr. 
Justice Burnett, did not, in the view which they took of the question 
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before them, oonfino tbemeelyee to the case of baokniptcy, bot stated 
groands of Jodgment which are of general application. Lord Chief 
Baron Parker says that, on the assignment of a bond debt, the bond 
should be delivered, and notice given to the debtor ; and he adds 
that, with respect to simple contract-debts, for which no securities 
are holden, such as book-debts for instance, notice of the assignment 
should be given to the debtor in order to take away fix>m the debtor 
the right of making payment to the assignor, and to take away 
from the assignor the power and disposition over the thing assigned. 
1 Ves. Sen. 867, 3 Atk. 177. In cases Rke the present* the act of 
giving the trustee notice is, in a certain d^p:«e, taking possession of 
the fund : it is going as far towards equitable possession as it is pos- 
sible to go ; for, after notice given, the trustee of the fund becomes 
a trustee for the assignee who has given him notice. It is upon these 
grounds that I am disposed to come to the same conclusion with the 
late Master of the Rolls. 

I have alluded to a case of Wright v. Lord Dordiester, which was 
cited as an authority in support of the opinion of the Master of the 
Rolls. In that case, a person of the name of Cbaries Sturt was en- 
titled to the dividends of a certain stock which stood in the names of 
Lord Dorchester and another trustee. In 1798, Sturt applied to 
Messrs. Wright and Ca, bankers at Norwich, for an advance of money, 
and, in consideration of the moneys which they advanced to him, 
granted to them two annuities, and assigned his interest in the stock 
as a security for the payment No notice was given by Messrs. 
Wright and Go. to the trustees. It would appear that Sturt afterwards 
applied to one of the defendants, Brown, to purchase his life-interest 
in the stock; Brown then made inquiry of the trustees, and they 
stated that they had no notice of any encumbrance on the fhnd : upon 
this B. completed the purchase, and received the dividends for up- 
wards of six years. Messrs. Wright then filed a bill, and obtained an 
injunction, restraining the transfer of the fbnd or the payment of the 
dividends ; but, on the answer of Brown, disclosing the facts with re- 
spect to his purchase, Lord Eldon dissolved that injunction. At the 
same time, however, that he dissolved the injunction, he dissolved it 
only on condition that Brown should give security to refhnd the money, 
if at the hearing the court should give Judgment \n favor of any of 
the other parties. That case was attended also with this particular 
circumstance, that the party who pledged the ftind stated by his 
answer that, when he executed the security to Wright and Co., he 
considered that the pledge was meant to extend only to certain real 
estates. For these reasons, I do not rely on the case of Wright v. 
Lord Dorchester as an authority; I rest on the general principle to 
which I have referred ; and, on that principle, I am of opinion that 
the plaintiffs axe not entitied to come into a court of equity for relief 
against the defendant Hall. The decree must, therefore, be aflirmed, 
and the deposit paid to HaH 
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The case of Loveiidge v. Cooper, though the oircnmstances are 
somewhat difiTerent, is the same in principle with Dearie v. Hall, and 
mast follow the same decision.^ 



JONES V. JONES. 
Chancbbt, Enqlakb, 1887. 

[8 Sim. 633.] 

[Brown mortgaged an estate ; firsts to William Jones ; second, to 
John Jones ; third, to John Harris. All in yirtne of a power vested in 
him by his marriage settlement. John Jones had no notice of the 
mortgage to William Jones. John Harris had notice of the mortgage 
to William Jones, bat not of the mortgage to John Jones ; and he bad 
caused notice of his mortgage to be indorsed on the settlement which 
together with the title-deeds was in the possession of William Jones.] 

The Vice Chanobllob, after stating the snbstance of the report and 
observing that there was no covenant for title in the deed of the 14th 
of January, 1826, and that the only covenants in it were for payment 
of the mortgage-money and interest, for quiet enjoyment free from 
encumbrances and for ftirther assurance, continued thus : 

To this report an exception is taken by the parties who claim under 
John Jones, insisting on their priority over Harris : and the question 
is whether the report is right 

At law the rule dearly is that different conveyances of the same 
tenement take effect according to their priority in time. If a man 
seised in fee first grants one term of years and then another term, the 
second termor cannot enter till the first term has ceased by effluxion 
of time, surrender, or otherwise. So, if freehold interests are car\'ed 
out of the fee by different conveyances, the estate of the second 
grantee cannot take effect in possession, till the estate of the first has, 
in some measure, ceased. The effect of different conveyances is the 
same as if different successive estates were granted by the same 
conveyance, first in possession and then in remainder. Equity follows 
the law ; and, where the legal estate is outstanding, conveyances of 
the equitable interest are construed and treated, in a court of equity, 
in the same manner as conveyances of the legal estate are construed 
and treated at law. In Beckett v. Cordley, 1 Bro. 0. C. 853, which 
Lord Eldon notices in Mi parte Cawthome, 1 Glyn. A Jam. 240, and 
in Martines v. Cooper, 2 Russ. 214, Lord Thurlow twice decided that, 
where the legal estate was outstanding in a first mortgagee, of two 
subsequent equitable encumbrancers, he who is prior in time must be 
prior in equity. His words are : ** The second equitable encumbrancer 
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had the secaritj he traeted ta He knew he had not the legal estate. 
He traeted to the honor of the borrower.'* In the present case, no 
saoh question arises as is noticed in Willonghby v. Willoaghbr, 
1 T. R. 76a*772, or as is noticed in Evans v. Bicknell, 6 Ves. 174-183, 
where Lord Eldon alludes to what fell (torn Mr. J. Buller in Goodtitle 
V. Morgan, 1 T. B. 762 : for Harris, the third encambranoer, has not 
got in the legal estate, nor has he anj declaration of trust from the 
holder of it, nor has he possession of the mortgage deeds conveying 
the legal estate or of any other of the title-deeds. He gave notice of 
his encumbrance to the first mortgagee. But, according to what the 
present Lord Chancellor decided in Peacock t^. Burt, such a notice is 
of no value. The fact is that, upon Harris's answer and before tbe 
Master as well as in the argument at the bar, the case of Harris was 
attempted to be put upon the decisions in Dearie v. Hall, Loveridge 
V. Cooper, and Foster v. Blackstone, decided by Sir John Leach and 
afterwards by the House of Lords. But, in each of those cases, the 
subject of discussion was a chose in action. According to what is said 
by Lord Lyndhnrst, in Foster v, Cockerell, S Clark ds Fin. 456, in mov- 
ing to affirm the decree in Foster v. Blackstone, and according to what 
is said by the present Lord Chancellor, in Peacock v. Burt (p. 607 in 
Mr. Coote's valuable Treatise on Mortgages), one principle established 
by Dearie v. Hall and Loveridge v. Cooper was that, in order tb com- 
plete the transfer of a chose in action, notice to the legal holder of the 
fund is necessary. In the former of those cases, Sir T. Plnmer says : 
^* The law of England has always been that personal property passes 
by delivery of possession ; and it is possession which determines the 
apparent ownership" (3 Buss. 22), and, by way of preserving the 
analogy between personal chattels in possession and choses in action, 
he says : '^ Notice is necessary to perfect the title " (that is to a chose 
in action), '* to give a complete right in rem, and not merely a right as 
against him who conveys his interest. Ibid 24." But what is stated, 
by the Lord Chancellor, in Hiem tf. Mill, 13 Yes. 119, is unquestion- 
ably trne : ^' There is a marked distinction between a real estate and 
a personal chattel The latter is held by possession ; a real estate by 
title." In Loveridge v. Cooper, Sir T. Plumer says: *^It is of the 
utmost importance to the interests of mankind that plain and clear 
rules of property should be laid down, and when laid down, that they 
should not be frittered away by nice and frivolous distinctions." 
3 Buss. 35. Broad distinctions must be preserved ; and it is of tbe 
utmost importance that an equity of redemption of real estate should 
not be taken to be a mere equitable interest in the nature of a chose in 
action. 

The case before me is a case of real estate, not of a diose in action. 
John Jones, the first encumbrancer on the equity of redemption, took 
his title by the conveyances of January, 1826 ; and notice or possession 
was not necessary to complete his title. Harris took his title by a 
subsequent conveyance, and merely gave a notice whidi did not and 
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coald not aflPect Jones. No fraud whatever can l>e imputed to Jones. 
He made some inquiry and was misled. He was the innocent subject 
of fraud, and not the doer of it : and, in my opinion, the exception 
must be allowed.^ 



DAY V. MUNSON. 

Supreme Court, Ohio, 1808. 

[U OK St 488.] 

This action was instituted by the plaintiffs, to enforce the liens which 
they claim were secured to them by two mortgages upon certain chattel 
property, executed by the defendants, Munson & Spear, to secure cer- 
tain indebtedness to them. 

The Cleveland Paper Mill Company, as the assignee of T. L. 
Wilcox, to whom a mortgage was executed upon the same property 
substantialh', and Younglove & Hoyt, who likewise received from said 
Munson & Spear a mortgage on the same property, were, among othera, 
made parties. 

The dates, times of filing and refiling, and the amounts due on each 

of these mortgages, on the day of September, 1861, as found by 

the District Court, are as follows : 

1. First mortgage to the plaintiffs, dated December 12, 1857, filed 
February 16, 1858 ; refiled March 22, 1859 ; amount, $995. 

2. Second mortgage to the plaintiffs, dated July 3, 1858, filed July 
6, 1858 ; refiled July 7, 1859 ; amount, $467.56. 

3. Mortgage to Wilcox, dated July 6, 1858, filed July 6, 1858 ; re- 
filed July 1, 1859 ; amount, $54.17. 

4. Mortgage to Yonnglove <& Hoyt, dated October 28, 1858, filed 
October 28, 1858; refiled October 14, 1859; amount, $949.75. 

The pleadings and the findings of the District Court show that the 
Wilcox mortgage had originally been given, with full knowledge, on 
the part of Wilcox, of plaintiffs* mortgages, to secure the paj'ment of 
$1,000, due from Munson & Spear; that on the 30th December, 1858, 
Wilcox assigned said mortgage to defendant, Warren, to secure the 
amount then due Warren from Wilcox (which the court found, as 

above, to amount to $54.17, on the day of September, 1861) ; also, 

to secure any future advances which Warren might make for Wilcox, 
or liabilities which he might incur for him. That, on the first of 
January, 1859, Wilcox became the purchaser of the property from 
Munson, subject to the above mortgages, and agreeing to pay them off, 
except the one to himself. That, about September, 1859, Warren 
made advances for Wilcox, or became liable for him to the amount, 

1 Compare: Ahbs: Cases oh Trusts, pp. 326-^28, notes, — Ed. 
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with InterMt to uUi day of September, 1881, of $406.44. That 

the remaiDder of the 'Wilcox mortgage was, sabeequent to the com- 
meocemeDt of this aoit* assigned by Warren, at the reqaest of Wilooz, 
to the Lake Erie Paper Mill Company, who are now the owners of any 
benefit that may be derived therefiom. 

The amoant which may nltimately be realized ttom the mortgaged 
proi>erty is yet uncertain ; bat there is reason to apprehend that the 
proceeds of its sale will be insaffioient to discharge the amoant due to 
the plaintiffs on their two mortgages, the amount found due to Warren, 
as the assignee of the Wilcox mortgage, and the amount due Toung- 
love A Hoyt under their mortgage. And with a view to the adjust- 
ment and determination of the respectiye priorities of these mortgagees, 
the questions of law arising upon the facts found by the District Court, 
and shown by the pleadings, have been reserved for the decision of 
this court 

Scott, J. The first question arising in this case is, whether by force 
of the statute the plaintiflb' mortgages, upon the failure to refile them 
within one year from the time of the first filing, became void as against 
Younglove A Hoyt, whose mortgage was executed and filed within the 
year, and who received the same without actual notice of plaintiffs' 
mortgages. 

The fourth section of the act requiring mortgages or bills of sale of 
personal property to be deposited with township clerks, provides that, 
«< Every mortgage so filed shall be void, as against the creditors of the 
person making the same, or against subsequent purehasers or mort- 
gagees in good faith, after the expiration of one 3*ear from the filing 
thereof, unless within thirty days next preceding the expiration of the 
said term of one year, a trae copy of such mortgage, together with a 
statement exhibiting the interest of the mortgagee in the property at 
the time last aforesaid, claimed by virtue of such mortgage shall be 
again filed in the office, etc. S. ds C. St 476. 

The first section of the same act provides that mortgages of goods 
and chattels, not accompanied by delivery, and followed by actual and 
continued change of possession, shall be void as against creditore, and 
subsequent pnrchasera, and mortgagees in good faith, unless the mort- 
gage, or a true copy thereof, shall be forthwith deposited, etc. 

The question in this case turns upon the proper construction and 
meaning of the expression ^' subsequent purehasera and mortgagees in 
good faith," as used in these sections. 

It is well settled, in New York, under a statute substantially similar, 
and from which our own has been mainly copied, that to constitute 
^^ good faith " on the part of the subsequent mortgagee, there must be 
the absence of actual notice of the existence of the prior mortgage. 
And BO it was held by this court, in Paine et ai, v. Mason etoLfl Ohio 
St Rep. 198. In that case, it was also held, that constructive notice 
alone of the prior mortgage would not constitute mala fides on the 
part of the subsequent mortgagee; and that as against him, the priority 
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of the first mortgage could not be retained, without refiling pursaant 
to statute. 

That decision, unless overruled, must be fatal to the claim of the 
plaintiffs in this case. We are accordingly asked to reconsider the 
question thus decided, on the ground that the court, in that case, as- 
sumed, without full consideration, that the term '< subsequent" in each 
of these sections had relation to the same thing ; that is, to the time of 
the execution of the mortgage declared to be Toid ; wiiereas the policy 
of the statute requires the term ^' subsequent," in the fourth section of 
the act, to be construed as relating to the expiration of the year within 
which the refiling is required. And in support of this view we are 
referred to the case of Meach v. Patchen, 4 Eernan, 71, in which it 
was so held by the Court of Appeals of New York (Mitchell, J., dis- 
senting). The decision of the majority of the court, in that case, is 
supported by reasoning, which is, certainly, not without force. But 
it is a construction given to the statute after its adoption in this State, 
and in opposition to the opinion expressed by Justice Cowen, in 
Gregory v. Thomas, 20 Wend. 19, prior to the enactment of the stat- 
ute in this State. This latter opinion, it is true, was of an obiter char- 
acter, but I am not aware of any New York decision to the contrary, 
prior to the enactment of our own statute. Subsequent decisions, 
which could not have been before the mind of the legislature, can throw 
no light on its intentions. Beside, the phraseology of the fourth sec- 
tion of the statute of this State differs somewiiat from that of the cor- 
responding section in the New York act, and is such that the term 
*^ subsequent," in the fourth section, cannot well be regarded as refer- 
ring to any later point of time than the original filing of the mortgage. 
The language is, ^* Every mortgage so filed shall be void, as against the 
creditors of the person making the same, or against subsequent pur- 
chasers or mortgagees in good faith," etc. Subsequent to what ? The 
phraseology would import subsequent to the making, or to the filing of 
the mortgage, which are the only acts previously spoken of. As the 
term refers clearly to the making of the mortgage in the first section, 
it should not, without strong reason, be differently construed in the 
fourth. And we think it by no means clear, that the policy of the act 
designed to place a mere creditor on a better footing than a bona fide 
mortgagee, in respect to the laches of a prior mortgagee. 

Where a subsequent mortgage is taken in good faith, and without 
i -^ f actual notice of a prior one, no satisfactory reason is perceived why 
the rights of its owner should depend on the fact of its date being one 
day before, or one day after, the laches of the first mortgagee. In 
either case, the statute may reasonably have intended that such laches 
should enure to the benefit of the specific lienholder, as well as to that 
of the mere creditor. 

Besides, no disapprobation of the construction given to the statute, 
in the case of Paine v. Mason, has been indicated by any subsequent 
legislation ; and when to this acquiescence we add the fhrther consid- 
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eration, that a decision which has become known, and been acted on 
as an established rule of property, should not be lightly overruled, and 
the law be thereby rendered uncertain, we are satisfied that the former 
decision of this question should stand as the law of this State, until 
changed by legislative authority. 

The case, then, stands thus : The plaintiffs* mortgages, not having 
been refiled, pursuant to statate, are void as to Tounglove & Hoyt, 
the third mortgagees ; but the plaintiffs retain their priority of lien over 
Warren, who holds under WUcox, tlie second mortgagee, and whose 
mortgage was taken with actual notice of the plaintiffs' prior mort- 
gages. Warren's lien under the Wilcox mortgage has priority over 
that of the third mortgagees, and is not to be affected by the laches of 
the plaintiflb. The plaintiffs' mortgages are, then, not to affect the 
rights of the third mortgagees ; nor is the laches of the plaintiffs to 
affect the rights of the second mortgagee ; and whatever rights these 
conditions leave to the plaintiffs, they still retain. The result will be, 
if the fund is insufficient for the discharge of all mortgages, that the 
third mortgagees, Tounglove A Hoyt, are entitled to so much of the 
fund as would be applicable on their mortgage, after satisfying War- 
ren's prior lien. Warrren is entitled to so much of the Aind as would 
be applicable to the satisfaction of his daim, leaving the third mortgage 
out of the question, and preserving the plaintiflb' priority of lien. And 
the plaintiffs are entitled to the residue. 

The case will, therefore, be remanded to the District Court, for decree 
and distribution pursuant to the foregoing opinion of this court, and 
for such further decree as may become necessary. 

Brinkskhoff, C. J., and Wildbb and White, J J., concurred. 

BannsTi J., having been of counsel, did not sit in this case. 



SAYBE V. HEWES. 
Court of Errors, Nkw Jkrskt, 1881. 

[as N, J. Eg. 552.] 

On the 8d of December, 1877, the appellant, Hoag, obtained a 
chattel mortgage on the goods in question. This mortgage was not 
recorded in the proper county; it was to secure $2,150. On the 14th 
of February, 1878, Frederick Fisher, having knowledge of the prior 
mortgage, took a second mortgage on the same property to secure 
$1,160. Edward Sayre holds a judgment by confession against the 
mortgagor for $6,000 debt and $4 costs, which was entered on the 
27th of February, 1878. Execution on this judgment was duly taken 
out and levied. 

Beaslet, C. J. I agree with the Vice Chancellor in his settlement 



SATRE V, HEWES. 433 

of the disputed facts in this case, but it seems to me that an error 
has crept into the decree with respect to the marshalling of the en- 
cumbrances. These liens are of this character : the mortgage first in 
date is held by the appellant, Hoag; then comes a mortgage held by 
Frederick Fisher, one of the defendants, and lastly is the Judgment 
of the defendant Sayre. This first mortgage was not recorded in 
the proper county, and therefore is subordinate to the judgment, 
but it is paramount to the second mortgage, which was taken with 
knowledge of the existence of this first lien. In this state of things, 
the decree places the judgment and the first mortgage, by way of 
preference, before the second mortgage. This, as it seems to me, is 
unjust and inadmissible. 

Upon what possible principle is the result in this case to be justi- 
fied? Fisher, when he took his mortgage, knew that there was an 
antecedent mortgage on the same property, securing the sum of 
4(2,150, with interest He had his own mortgage duly recorded, 
so that it became incontestably the second legal lien ; in this posi- 
tion of affairs this judgment is entered, and he at once finds himself, 
without any fault on his part, degraded from the position of a second 
encumbrancer to that of a third encumbrancer, and instead of the 
mortgaged property being subject to a claim prior to his own of but 
$2,150, it is subject to paramount claims which amount to the sum of 
$5, 150, If such a principle be correct, it does not appear that any 
person, under any circumstances, can take a second or other subordi- 
nate mortgage on property, without putting his interests in the utmost 
jeopardy. Under the prevalence of such a rule of law, a subsequent 
encumbrancer would be obliged to see that the status of the primary 
encumbrance was, in all respects, unexceptionable, under penalty, 
if a flaw should be undetected of having his lien superseded by every 
judgment that might be entered at a later date. Such a rule would 
be as inexpedient as it would be unjust. 

I cannot but think that any one who will look carefully into the 
subject will perceive' that no rule applicable to such a juncture as this 
can be admissible that is not founded on the theory of leaving the 
second mortgagee in the position originally acquired by him, without 
respect to the neglects or shortcomings of the holder of the previous 
mortgage or the subsequent judgments of creditors. Viewed in this 
aspect, this would be the result: the judgment creditor would, in the 
marshalling of these liens, take priority over the first mortgage ; as 
between the judgment and that mortgage, the former must be first 
paid. But with respect to the second mortgage, the judgment 
creditor, as such, has no claim to stand first, his only claim in that 
regard being his right to stand in the shoes of the first mortgagee, 
and assert all the privileges ineident to that position. But he can 
exact nothing further than such privileges; he can legally say that 
he has the paramount lien on the property to the extent of the sum 
secured by the first mortgage; but he cannot legally say that, with 

S8 
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respect to the second mortgagee, he has ftoy penunoont lien beyond 
this. No additional burden can be pat upon the land to the detri- 
ment of the second mortgagee* If the Jadgment be for a snm greater 
than that secnred by the first mortgage, then, by right of representa- 
tion, such Jadgment will oonstitate the first lien to the full extent, 
and no farther, of the first mortgage; if it be for a less sam than 
the first mortgage, it will take precedence and consume the first 
mortgage to that extent only. It will be observed that by these 
adjustments the priority of the first mortgage, with regard to the 
second mortgage, will be exhaosted, either partially or whoUy, so 
that, to the extent of such exhaustion, it will be postponed to the 
second mortgage. 

The doctrine thus propounded is but the development of the prin- 
ciple maintained and acted on in Clement v. Kaighn, 2 McCart 48. 
In that case there was a Judgment without an execution; then a mort- 
gage, and then Judgments on which executions had been taken out 
These latter Judgments were entitled to precedence over the first, but 
were subordinate to the mortgage. Chancellor Green decided that 
the first Judgment on the mortgaged premises, by reason of the 
failure to sue out execution upon it, should be postponed to the 
encumbrance of the Junior Judgments, and, as an inevitable conse- 
quence, that it should be postponed to the mortgage which was prior 
to the Junior Judgments, and whose priority was not to be affected 
by any laches of the holder of such prior Judgment. 

In my opinion, the decree in this case should be modified so as to 
direct liie payment of these encumbrances in this order, viz. : first, 
the judgment of Sayre to the amount secured by the first mortgage; 
second, the payment of the residue of such Judgment and the second 
mortgage, pari pasm^ as they were concurrent liens, being entered 
on the same day; third, the payment of the first mortgage. 
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A. EzanenUian from (he Burden, 

GWYNNE V. EDWARDS. 
Chakobbt, England, 1824. 

[S Aim. 289, note.] 

John Bbnnbtt Po pkin, by deeds of lease and release, dated the 
23d and 24th of October, 1782, niorfgaged a freehold estate. On the 
2dd of December, 1782, he surrendered certain copyholds to the use 
of the mortgagee as a security for the same mortgage debt. 
~Ih a suit by creditors for the administration of Popkin's estate, the 
personalty having been exhausted, his freehold property was sold 
under the direction of the court, and with the consent of the mort- 
gagee; and, out of the proceeds of the freehold estates, the mort- 
gagee, by a n <Mrder"dated the 31st of July, 1822, was paid his debt 
of £5^19 168. id. 

The residue of the proceeds of the real estate was insufficient for 
the payment of Popkin's specialty creditors; and the only question 
was, whether these creditors were entitled to have the debts due to 
them satisfied out of the copyholds to the extent of £5,119 lbs. Id.^ 
which' the mortgagee had received out of the money raised by the 
sale of the freeholds. 

The Master of the Bolls. Aldrich v. Cooper governs this case; 
and the circumstance, that the mortgage of the copyholds was by 
a transaction distinct from and subsequent to the mortgage of the 
freeholds, does not constitute any solid ground of difference. Both 
estates were intended to be a security for the same sum : the mort- 
gagee had a right to go against either or both: and, his demand hav- 
ing, by the direction of the court, and as the more convenient mode 
of payment, been satisfied out of the freehold property, the specialty 
creditors are entitled to have raised, by sale of the copyholds^ the 
sum which the mortgagee received out of the freeholds. 
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OIBSON V. SEA6RIM. 

Cbaitcsht, Ekglahb, 1855. 

[SO Btttv. 614.] 

Th 1851 Charles Seagrim mortgaged certain real estate to Henry 
Johnson, witS a power of sale, to secure 3E^I,200~ ATterwards, in 1852, 
Seagripa jDortgaged the same estate to Godwin to secare £7 00, and b y 
deed of even date transferred ten shares in the Winchester Gas Light 
and Coke Company, by way of additional security. 

In 1853 Seagrim mortgaged all his lands, including those in the 
former mortgage, to the plaintiff, but the gas shares were not com^ 
prised in the security. On the 17th August, 1853, the plaintiffs instTr 
tuted the present suit to realize their securities, and the}*^ registered 
the suit as a lis pendens^ in pursuance of the act. 2 & 3 Vict c. 11. 

On the 10th October, 1853, Seagrim became bankrupt and his assig- 
nees were made parties to the suit. 

On the 4th November, 1853, the first mortg agees so ld tiie real 
estate included fn their mortgagefor £1,895, and, after paying them- 
seTves, they handed over the surplus foTJodwin, who applied it in 
part payment of his mortgage debt, and he then, on the 13 pecemher, 
1853, sold the gas shares, and, having paid himself in full, handed 
over thelbalance (being about £206 10«i Id,) to the assignees of 
Seagrim. The plaintiffs claimed to have this sum applied in satisfac- 
tion of their debt, in lieu of the surplus of the proceeds of the real 
estate intercepted by Godwin. 

The Master of the Bolls. I am of opinion that the two estates 
ought to be marshalled. I can have no doubt that if these securities 
had been sold by the direction of the court, and the money had been 
paid into court, the second mortgagee would not have been allowed to 
exhaust the proceeds of the real estate in paying off his chaise upon 
it, to the injury of the plaintiffs, and then to hand over the surplus 
proceeds of the gas shares to the mortgagor, or to his assignees, which 
is the same thing, and thereby enable them to receive something to 
which they were not entitled. On the contrary, according to the 
principle laid down in the case of Baldwin v. Belcher, 3 Dm. & War. 
173 ; Lanoy v. Duke of Athol, 2 Atk. 444 ; Aldrich v. Cooper, 8 Yes. 
882, and tiiat class of cases, the court will order the funds to be 
marshalled ; but I agree with what was decided by the Vice Chancellor 
Knight Bruce, in Barnes v. Racster, 1 Y. <Sb Coll. C. C. 401, that if 
two estates are mortgaged to A., and one is afterwards mortgaged , 
to~Br,and the remaining estate is afterwards mortgaged to C; B. has 
no equity to throw the whole of A.'s mortgage on C.'s estate, and so 
destroy C.'s secnrity. As between B. and C, A. is bound to satisfv 
himself the principal, interest, and costs due to him out of the two 
estates ratably, according to the respective values of such two estates, 
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a nd thqs to leav e the Borplas proceeds of each estate to be applied in 
payment of the respective encambrances thereon. But, in my opinion, 
that rule does noTappIy to the present case, to which a different equity 
is applicable. 

It is obvious that there are three modes of dealing with this case ; 
the first is, to allow the plaintiff to throw the whole of the second 
mortgagee's charge upon the gas shares, and make them solely availa- 
ble for payment ; the second, to apportion the second mortgage ratably 
on the two properties, as was done in Barnes v. Racster ; or thirdly, to 
let the mortgagor have the whole surplus of the produce of the gas 
shares after satisfying the claim of the second mortgagee. Bat, in my 
opinion, neither of these last two principles apply to this case. Here 
a mortgagor having mortgaged two properties to one person, and one 
of them to another, and the security of the latter having been ex- 
hausted by the prior mortgagee, he is entitled to say, as against the 
mortgagor, that his mortgage shall be thrown upon the other security, 
and that he is entitled to be recouped out of it 

I do not say what would have been the effect if the sale and pay- 
ment over of the surplus had taken place before any suit had been 
instituted, but here the decree reserves the question, and the suit hav- 
ing been registered as a lis pendens before the sale took place, has the 
effect of preserving all the equities, in the same manner as if the 
plaintiff had taken proceedings to have the money paid into court. 

I am of opinion that the plaintiff is entitled to have the £206, which 
is now in the hands of the assignees, applied in payment of his mort- 
gage security, and that the second encumbrancer was bound, as between 
the plaintiff and the mortgagor, to apply the gas shares in the first 
instance towards the discharge of his debt 

I will certify accordingly. 



HUNT V. TOWNSEND. 
Chanoert, New York, 1847. 

[4 Sand/. Ck, 510.] 

The suit was brought to foreclose a mortgage, executed by Town- 
send to the complainants. M. L. Voorhis was a junior mortgagee. 
Pending the suit, the mortgagor demised a part of the premises to Mrs. 
Sedgwick, and the rent was made payable to the complainants' solici- 
tor, as a fhrther security for the debt due to them. The premises were 
ultimately sold on the decree in the suit, and the proceeds sufl3ced to 
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pay off the complainants, without reaorting to the rent After the sale, 
the mortgagor assigned the rent in qaestion to E. Terrji Esq., to pay 
a debt theretofore accraed to him. The mortgage of Miss Yoorhis re- 
maining unpaid, she claimed the rent by way of snlistitntion to the 
complainants' security. The tenant was ready to pay the rent, on being 
discharged. The matter was brought before the ooort on a petition 
and affidavits. 

Thb Vick Chakobixob. The reservation of the rent, payable to 
Mr. Griffin as complainants' solicitor, was equivalent to the taking of 
so much additional security for the mortgage debt. It was a pledge of 
the rent, in addition to the previous pledge of the land out of which it 
issued. 

Thus, when the decree for the sale was made, Miss Voorhis, as the 
next encumbrancer, was in equity entitled, on paying the complainants' 
mortgage debt, to be subrogated to the rent as a portion of their secur- 
ity. And when, by means of the sale of the land, the complainants' 
whole debt was dischai^ed without resorting to the rent, Miss Yoorhis 
had an equity to be substituted in their place in respect of the rent ; 
because, by their omitting to resort to the same, they had withdrawn 
from the proceeds of the sale $125, which she would otherwise have 
received. In other words, the complainants having two fli n ds to go 
upon for the $125, on one of which Miss Voorhis had a junior' lien^ei^* 
Eausted {he Tatter, instead of applying the one upon which she ¥ad"no 
lien, and she therefore became entitled to a substitution in respect of 
the latter. See 1 Story's Eq. Jur. § 638 to 687, and notes, these 
rights were fixed and vested before Mr. Terry became the assignee of 
the lease. He received the transfer for a precedent debt ; and of course, 
subject to all the equities respecting it which existed against his 
assignor, one of which was Miss Voorhis's right to be substituted in 
the place of the complainants. 

I am satisfied that she is entitled to receive the rent ; and it must be 
paid to her accordingly. 

No costs to either party, as against the other.^ 



6BEEN V. BAMAGE. 
SuFBxmB CouBT, Ohio, 1849. 

[18 Gk. 4S.] 

This is a Bill in Chancery, reserved in Muskingum CJoonty. 

The facts are these : Bamage had the legal title to lot No. 14, and 
an equitable title to lot 89, in the town of Zanesville. He conveyed by 
mortgage, recorded October 10, lot 14 to Wilson. He also assigned 

* 1 Accord: The Carrigsn, 7 Fed. 607 ; Whitlake v. Boiler Hill Co., 65 N. J. Sq. 
674 ; Oiangebnig Bk. v. Kohn, 5S S. C. 120. ^Bd. 
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the title bond, by which he held lot 39, to Wilson to secure the same 
debt secured by the mortgage. He conveyed by mortgage, recorded 
October 21, to Green^ lot 14, and to Hillier, lot 89, by mortgagin: 
recorded October 23. 

The bill is filed by Green for the purpose, among other things, of 
compelling Wilson to exhaust lot 89 before proceeding against the 
other, on which Green has a mortgage. 

Caldwell, J. If there were but the two mortgages on the prop- 
erty, Wilson's and Green's, Green would without doubt be entitled to 
the relief which he claims. In Story's Equity, vol. 1, sec. 633, the 
rule on the subject of marshalling securities is stated thus : *^ The gen- 
eral principle is, that if one party has a lien on, or interest in two 
funds for a debt, and another party has a lien on, or interest in one 
only of the funds for another debt ; the latter has a right in equity to 
compel the former to resort to the other fund, in the first instance, for 
satisfaction, if that course is necessary for the satisfaction of the claims 
of both the parties." 

In this case, however, there are three parties interested. If Green 
should compel Wilson to exhaust lot 89 before he comes on lot 14, then 
Green will have the benefit of the fund arising A'om lot 39, although 
he took no security on it. But Hillier by this arrangement will be 
deprived entirely of his security on lot 39, although he took a mort- 
gage on it. We think the rule cannot be applied in a case of this kind. 
The principle is one established for the purpose of securing to parties 
the rights to which, upon the principles of natural justice, they are 
entitled. To deprive Hillier of his security in this way would be 
manifestly unjust. When Green took his mortgage he had notice of 
the mortgage of Wilson, on lot 14. When Hillier took his mortgage 
on lot 39, he had notice only of the lien of Wilson, which was all the 
encumbrance on it. There was nothing connected with Wilson's lien 
that was even calculated to put him on inquiry in reference to Wilson's 
mortgage on lot 14, because Wilson's liens on these two lots were 
created by separate instruments. But if Wilson's lien on the two lots 
had been created by a single mortgage, Hillier was not bound to 
notice the situation of lot 14, having nothing to do with it. We think, 
then, that justice between Hillier and Green requires that each should 
have the full benefit of his mortgage, and this can only be done by 
requiring Wilson to take his debt out of the proceeds of both lots 
proportioned to the amoant that each lot may produce. The decree 
will be so entered. 

,' -■. j»-va ^K^ ^ "-^ ^ '^ \\ •: )i i: " i'C^ .. f '-:.-.''• V. :. . -; . 
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BARNES V. RACSTEB. 
Chanckrt, EiroLAKD, 1842. 

[1 r. #• c. a a 401.3 

Racsteb, being seised of Fozhall Ck>ppioe and a piece of land, marked 
in a plan of the estate No. 32, mortgaged in 1792, Fozhall to Barnes ; 
1795, Fozhall to Hartwright; 1800, Foxhall and No. 82 to Barnes; 
1804, Foxhall and Na 32 to Williams. The sal)seqnent encumbrances 
were taken with notice of the prior encnmbrances. The question was, 
whether, as No. 32 was sufScient to pay the whole of Barnes's demand, 
Hartwright could, as against Williams, compel Barnes to resort to 
No. 32, thereby leaving Hartwright the first encumbrancer on Foz- 
hall. 

The Vicb Chakobixob. Racster haying two estates, one called 
Fozhall, and another which has been called No. 32, mortgages Fox- 
hall alone to Barnes in 1792, and afterwards, by way of second cbarg^ 
mortgages Fozhall (alone); in 1795, to Hartwngbt, who at the time 
has notice of Barnes's secnrit}'. Sul)9equently, in 1800, Racster mo rt> 
gages both No. 32 and Fozhall to Barnes to secure a further advance, 
and in such a manner as to make No. 32 and Fp^hall ImhlA P^ob f^ fKo 
whole of Barnes's two advances, Barnes at the time having, ngtice of 
Hartwright's security. After this both No. 32 and Fozhall are mort- 
gaged by Racster, in 1804, to Williams, who at the time has notice of_ 
the former securities. 

The present proceedings were commenced subsequently to the year 
1804, nor until after that year was any step taken by any party for en- 
forcing either of the securities, or obtaining payment All the mortgages 
cannot be paid in fuU. Fozhall alone is not sufficient to pay the first 
charge upon it, but No. 32, without Fozhall, is sufficient to pay the 
whole of Barnes's demands. Hartwright, therefore, claims to throw 
Barnes on No. 32 ezclusively. To this Barnes is indifferenti_but 
Williams objects, contending that, as he is an encumbrance r for vnlue^ 
the burden of the first mortgage ought to be borne at least ratably J)}^ 
Fozhall and No. 32, upon which latter Hartwright never took a charge. 
This is the question to be decided, and I think that it may be decided 
without necessarily involving either of two other points to which the ar- 
gument has extended itself. I mean, first, the question, what would have 
been the rights of Hartwright and Williams had Barnes's security upon 
No. 32 preceded and not been subsequent to Hartwright's security on 
Fozhall ; and, secondly, the question, what would have been the rights 
of the parties had Williams's security not ezisted at aU, or not ezisted 
until after the commencement of these proceedings. Upon each of these 
two points I entirely reserve myself. 

As to the matter to be determined, the first observation to be made 
^ r^ is, that, considered without any reference to Hartwright or to Williams, 
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the natare and effect of the secaritj of 1800 were, as I conceiye, to 
make No. 82 and Fozhall pari passUf and ratably, according to their 
yalaes, liable to Barnes's two charges. That, I think, woald have been 
the resnlt between the different heirs of Racster, had he died intestate 
and insolvent as to his personal estate, leaving one person his heir as 
to Na 32, and another person his heir as to Foxhall. At least the 
heir of Foxhall could not have claimed more against the heir of 
No. 32. 

Taking this to be so, I am unable to see that Hartwright had in or 
before the year 1804 (when Williams took his security) acquired any 
right in No. 32, or any equity against Bacster, to preclude him from 
dealing with it on that footing for any purpose that his necessities 
might require. Contract certainly, as to No. 32, Hartwright had none. 
It was as to him an accident, — a matter with which he had neither 
privity nor concern, that Racster happened in 1800 to mortgage No. 32 
to Barnes. Could not Barnes and Racster at any time after 1800, as 
against Hartwright, have sold or mortgaged No. 32 separately to a 
stranger, though, with notice, leaving Foxhall chained as if it was in 
1795, and leaving Hartwright in the same situation as if the security 
of 1800 had never existed ? If Barnes and Racster could have done 
this as against Hartwright, why should not Racster be able as against 
Hartwright to do so? In my opinion, it would be more than Justice to 
him, and less than Justice to Racster, to hold that the security of 1800 
rendered No. 32 to any degree, or in any respect, less available for the 
necessities of Racster than tbh rights of Barnes required. I think that 
Hartwright had not any equity to prevent Racster fh>m doing what he 
did, namely, carrying this estate to market, and selling or pledging it 
as charged only according to the tenor of the security of 1800, that is, 
ratably B,n(i pari passu with Foxhall. 

Again, suppose Judgments to have been recovered by strangers in 
1794, 1799, and 1801, against Racster, who was, I believe, previously 
to 1800, seised equitably and not otherwise of No. 32. Suppose the 
security of 1800 good against all these Judgments ; what would have 
been the relative rights of Hartwright and the several Judgment cred- 
itors (with or without ^elsgits) as to No. 32 ? Can Williams be in a 
worse situation than that in which he would have stood if his security 
had consisted of a Judgment only instead of what it did? If it were 
conceded in the present case, that had Williams's charge not existed, 
the right claimed by Hartwright could now be enforced against Racster, 
it does not in my Judgment follow that in 1804 (in the absence at the 
time of any suit or proceeding for applying the property in question, 
or otherwise relating to it) any such right had arisen. The position of 
Williams, who took his security with notice, has been in argument 
assimilated to that of the heir of Racster, or of a person claiming 
merely as a volunteer under him. To this comparison I am not pre- 
pared to agree. To render it Just, it ought to be established either that 
€0 ifistanti when Barnes took his second security, Hartwright acquired 
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a lieD on No. 82, or that it was inequitable in Baceter* however mnch 
in need of money, and however fair his intentions^ to use No. 32 as 
part of his property, unless by the consent of Hartwright^ or on the 
condition of paying him liis whole debt I am of opinion that neither 
proposition can be established, and that Hartwright^s title, if any, 
against No. 32, does not extend beyond such interest in it, as before 
the institution of these proceedings Bacster did not alienate for value ; 
holding, as I do> the notice to be as immaterial as notice to a purchaser 
of a Judgment recovered against a vendor, when the latter having a 
power, and being seised in fee subject to the power, can make a title 
and alienate the fee by an ezerdse of that power, destroying the cred- 
itor's security. 

Upon the whole, I retain the opinion which on a former occasion I 
expressed, that circumstanced as Uie present case is, Hartwright and 
Williams stand with regard to the matter in dispute on an equal foot- 
ing ; that Barnes must be paid out of the respective proceeds of Na 32, 
and Foxhall, paripcumi^ and ratably according to their amounts ; that 
the residue of the produce of Foxhall must be applied towards paying 
Hartwright ; and Uiat the residue of the produce of Na 82 must be 
applied towards paying Williams, — a conclusion, as I consider, entirely 
in accordance with the principles on which Lanoy v. Dutchess of Athol^ 
Aldrich v. Cooper, and Averall i;. Wade were decided.^ 



B. Coniributum to the Burden. 

GOULD V. CENTBAL TBUST CO. 
SuPRXMS Court, New York, 1879. 
[6 Abb. N. C. 381.] 

Trial by the court 

This action was brought by William R Grould and another, against 
The Central Trust Company, Thomas S. Marlor and others, to compel 
the trust company to sell certain stock, which had been wrongfully 
hypothecated to it by John Bonner & Co. 

On October 15, 1877, the plaintiffs borrowed from John Bonner & 
Co. $50,000, on the security of 800 shares of Chicago feXIt on gait 
road stock. Soon afterwaixls John Bonner & Co. borrowed from Tlie 
Central Trust Company $100,000, on the security of 500 sha res of the 
pTaintifTs stock, and certain other stocks and bonds, including $3,000 
of Wabash Railway bonds, which had been pledged by the defendant^ 
Thomas S. Marlor, and 400 shares of stock in the Bankers' & Brokers' 
Association, which belonged absolutely to said Bonner & Co. 



1 Accord: Flint v, Howard, 1898, 9 Ch. 54; Bichaids v. Cowles, 106 la. 784; 
Goreham v. McCormick, 85 Tenn. 597. — En. 
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No demand of pajment was ever made by said firm upon the plain- 
tifls, but^ on January 3^ T878, the latter~!&and that alTtheir stock had 
been re-hypothecated, and^ere~ obmpelled to pay to theTTnion Bank 
921,000, to redeem 800 shares," whQe on Jandary 4rThe CentrarTfust 
Company sold out' lhe~ 500~ shares pledged to It, realizing $38,000 
therefrom, and at the same time sold other securities pledged by Bon- 
ner &rCo.y sufficient, with the proceeds of the plaintiff's stock, to pay 
all the loan made l)y It to Bonner & Co. 7 and to leave a surplus of 
Sd89.59. IBut the trust company did not sell Mr. Marlor's (3,000 of 
Wabash bondsi nor the 400 shares of Bankers' & Brokers' Association 
stock. " - - 

~0n January 5, 1878, the plaintiffs offered to pay to John Bonner A 
Co. the full amount of their loan, with interest, upon condition that 
their stock should be retomed ; but this, of course, Bonner A Co. re- 
vised to do. The plaintiffs then requested The Central Trust Company 
to sell the other securities remaining in its hands, so as to increase the 
surplus in which the plaintiff^ would be entitled to share, but this the 
trust company refused to do. 

This action was brought to compel the trust company to do this, so 
that the loss might be apportioned between the owners of all the 
securities originally pledged. 

Van Vorst, J. The claim of the plaintiffs is reasonable and Just, 
and in arguing that the Central Trust Company, under the circumstances 
of this case, should have proceeded pari pcusu^ in the application of 
the securities deposited with it by Bonner & Co., as collateral securitj* 
to the loans made to them, so that what loss should be occasioned to 
the parties whose stock and bonds Bonner & Co. wrongfully pledged 
to it shall fall on them ratably, they contend only for what equity 
approves. Had they known of the righte and claims of the plaintiffs 
and Marlor, at the time they sold, the}* should have so proceeded. 

This is but an application of the principle of natural Justice, which 
requires every one to exercise his rights in a way not to occasion loss 
to others, which might be avoided without inconvenience to himself. 

The principle contended for by the learned counsel for the plaintiff 
is fundamental in equity, and is well sustained by the numerous and 
well-selected authorities which he has been oarefkil to cite. 

The securities of the plaintiffs and the defendant Marlor, in the 
hands of the trust company, originally stood upon equal footing, and 
should be regarded equally by the company. The complete interest 
of one real owner should not be spared at the expense of the other. 
Neither by a partial election, or intentional discrimination on the part 
of the pledgee, shall either party be disappointed. 

Had the attention of the trust company been in season called to the 
righto of the parties claiming to own the stock and bonds, it would 
have been inequitable to proceed to sell the property of one exclusively, 
and satisfy ito claims thereout, with an idea that it could in that way 
relieve the property of the other wholly ftom the burden of the loan 
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made to Bonner A Ca That would be to throw the loss entirelj on 
one party. 

But that it has, in this manner, without notice of the claims of the 
real owners, proceeded to sell the secarities of one of them, has not 
placed it beyond the power of this court to interrene, and, even now, 
order to be done what equity requires. It may be that the pledgees 
were under no duty, and would not have been originally justified to 
sell more of the securities than was sufficient to satisfy its claims, 
but that would not relieve the unsold security from the burden of 
contribution. 

I do not think the defendant Marlor should now be allowed to say, 
this '' is a lucky hit" The Central Trust Company has satisfied its 
whole claim out of the plaintifTs stock, and my property, although 
equally pledged, shall be free. 

The stock of the defendant Marlor is still in the hands of the trust 
company, and relief may yet be granted on principles applicable to 
marshalling assets. Aldrich v. Cooper, 8 Yes. 808 ; £xp. Alston, L. R. 
4 Ch. 168 ; Story Eq. Jur. § 638 ; Broadbent v. Barlow, 3 De G., F. A 
J. 570 ; Cheeseborough v. Millard, 1 Johns. Ch. 409, 413. 

Plaintiffs are also, as is well urged by their counsel, entitled to relief 
arising from the relation of suretyship between them and the defendant 
Marlor, for through their stock and bonds pledged by Bonner & Co. to 
the trust company, they were to that extent, in substance, sureties for 
the debt, and are interested upon conditions, with rights of subr ogatio n 
with all its incidents. Delaware & Hudson Canal Company's Appeal, 
2 Wright, 512, 516 ; see ako Barnes v. Mott, 64 N. Y. 397, which was 
applied in Green v. Milbank, 3 Abb. New Cas. 138, 155. The rule of 
general average, in maritime law, is founded upon the same general 
principle. 

The plaintiffs, being in ignorance as to with whom Bonner & Co. 
had pledged their stock, were unable to give notice in season to pre- 
vent a sale, or adequately protect themselves, but that does not defeat 
their right of subrogation, and to subject the defendant's bonds, even 
now, to their just proportion of a common burden. Nor is it a good 
answer to plaintiffs' claim, that Bonner & Co. had wrongfully pledged 
the defendant's bonds; he had done the same with the plaintiffs' 
stock. The title of the trust company, who was a bona fide holder, 
attached to all the securities alike, and it is through such l^al title and 
claim, as it originally existed, that the plaintiffs are entitled to relief. 

And it must be adjudged that the Wabash bonds, and the Bankers' 
and Brokers' Association stock, still in the hands of the trust company, 
should be sold, and that the proceeds should be divided between the 
plaintiffs and the defendant Marlor, according to their interests, and 
in such proportions as is equitable, with reference to the amount 
realized on the sale of the plaintiffs' stock, which has already been 
made, and the total proceeds of the sale now ordered to be made. 

Under the £acts of the case^ I do not think that the assignees of 
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Bonner & Co. are entitled to an}* of the proceeds. The stock and bonds 
did not belong to that bankrupt firm, and were pledged in fraad of the 
rights of the tnie owners. 

The claims of the Brokers' and Bankers' Association, who are not 
parties to the action, cannot be now determined, and if they have any 
claim or right, thej are not to be prejudiced by the judgment to be 
entered herein. 



McBRIDE V. POTTER-LOVELL COMPANY. 
SuFRSMB Judicial Court, Massachusetts, 1807. 

[169 Mats. 7.] 

Allen, J. The Potter-LovcU Company, a corporation, held certain 
notes of the plaintiffs for sale, and it was to remit to them the pro- 
ceeds, less its commissions for selling the same. The Potter-Lovell 
Company also held notes of others of the defendants, which it had re- 
ceived from them for sale. Instead of selling the above mentioned 
notes for the benefit of tlie several makers, the company at different 
times wrongfull}' and fraudulently pledged all of them to the Second 
National Bank as security for its own debts to said bank, all the notes 
being pledged for the same debts. The bank, being a bona fide holder 
for value without notice, collected enough of these notes fVom time to 
time as they fell due, including the notes of the plaintiflb and some 
others, to satisfy its claims against the Potter-LovcU Company. All 
of the vario us parties whose notes were thus fraudulently pledged stood 
o n the sam e footings except that the notes were pledged at different 
ti mes, and fell due and were collected at different times ; and except 
that one of the parties, "tBe North Star Boot' and Shoe Company, 
demanded the return of its note from the Potter-Lovell Company 
before the same was pledged, and has never paid the same in whole or 
in part to the bank. 

These differences do not vary the equitable rights and liabilities of 
the parties as amongst themselves. The liability to contribute does 
not depend on a contract between the parties who are held liable to 
contribute, and is not affected by the fact that notes were pledged and 
fell due and were paid at different times, or that some of them were 
gaid only in part, or not at all. Tlie notes were all pledged to secure 
the same indebtedness. The fact that some of them fell due at earlier 
dates than others creates no equity in favor of those which fell due last 
See American Loan & Trust Co. v. Northwestern Guaranty Loan Co., 
166 Mass. 837. The various parties selected a common agents and 
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this agent Q8ed its power to place them all under a common liabUity, 
thus virtually making them all aureties for itself. It might be that 
under each circamstances the pledgee wonld prefer to hold one and 
exonerate another, and it would have power to do so in the first 
instance by proceeding to collect of one, bat not of another. But 
where several different parties have thus bee n exposed to loss by the 
fraud of their common agent, it is more "equitable that the har den ^ 
of the loss should be shared pro rata. Under snch circamstances 
equality is equity, withoot respect to the time of the maturity of the 
notes. The demand by the North Star Boot and Shoe Company for 
the return of its note was also immaterial. It was no more fraudulent 
to pledge this note after such demand than it would have been to pledge 
it before a demand. All the notes being pledged as security for the 
same indebtedness, the wh<de loss in consequence thereof is to be borne 
by all the makers in proportion to the amounts of the notes so pledged. 
Gould V, Central Trust Co., 6 Abb. N. C. 881; New England Trust 
Go. r. New York Belting db Packing Co., 166 Mass. 42, and cases there 
cited; Wiggin if. Suffolk Ins. Co., 18 Pick. 145, 158; Warner v. 
Mon-ison, 3 Allen, 566; 1 Story, £q. Jur. § 498. 

The assignees in insolvency of the Potter-Lovell Company have no 
interest in the case. They have no claim arising upon any of these 
notes, and no duty in respect to the settlement of the questions involved 
in this suit. Decree far iheplairUiffe. 



In bs DENTON'S ESTATE. 
Court of Appeal, 1904. 

[1904. S Ch, 178.1] 

Vaughan Williams, L. J. This is a claim made by the Licenses 
Insurance and Guarantee Fund Corporation, as assignees of a mort- 
gage deed, against the estate of Denton, deceased, a party to the 
mortgage deed, on a covenant therein contained ; and the only defence 
raise d is that the corporation and Denton are co-sureties for Miss 
Harvey, tie mortgagor, and that Denton is therefore entitled to deduct 
from the claim of the plaintiff corporation the contribution due as 
between two cosureties. The corx>oration contend th at they are not 
co-sureties with Denton, but are sureties both for the principal debtor, 
the mortgagor, and for Denton, the surety under the terms of the naort^ 
gage deed ; and that, this being so, there is no contribution according 
to the authority of the decision of Lord Eldon in Craythome v. 
Swinburne, 14 Ves. 160; 9 R. R. 264. 

1 Onljr ooe opinion is printed. — Eix 
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Tbe qoestion whether the plaintiffs and defendant stand or do not 
btand in the relation of co-sureties within the meaning of this decision 
is the only qnestion in the case. Swinfen Ead}', J., has decided that 
the relation is that of co-sureties, and that Denton has a right of con- 
tribution. He bases this conclusion, as I understand, on the ground 
that according to the terms of the policy of insurance, wliich embodies 
the guarantee of the plaintiff corporation, both the corporation and 
Denton are liable for the same debt npon the same default of the 
mortgagor. I think that the plaintiffs and defendant are liable for 
the same debt upon the same default of tlie mortgagor for the reasons 
given by Swinfen Eady, J., in his judgment ; but there is this difference, 
that whereas the liability of Denton to pay aiises directly on demand 
left at the mortgaged premises, the liability of the corporation Ts~onTy 
to pay after the expiration of six calendar months from the mortgage^,' 
the bank, becoming entitled to exercise the power of sale conferred by 
t he mortgage d eed and giving notice thereof to the corporation ; so 
that, even assuming the occasion of the liability arising to be the same 
because the power of sale is conferred upon leaving a demand for pay- 
ment at the mortgaged premises without any further demand or notice 
(thus departing from the provisions of the Conveyancing Act, 1881), 
yet the time when payment will accrue due differs by six months, and 
I do not think that this difference can be left out of consideration when 
determining whether the corporation and Denton are co-sureties. 

Perhaps it would be convenient now to consider briefly what are the 
matenal facts in this case, and what is the nature of the claim. [His 
Lordship then read the mortgage deed, and continued : J 

A mortgage insurance policy was executed by the corporation on 
Ma~rch 7, 1500, andit is alleged by the plaintiff corporation that this 
policy was effected in pursuance of a proposal for insurance dated' 
October 28, 1899, which was put in evidence. There is some little 
difficulty about this, as the proposal and the policy do not quite 
accord, the proposal relating to a debt repayable by annual instal- 
ments, which is not the case with the mortgage debt But I think 
that the proposal is sufficient evidence that the insurance was effected 
by the corporation on the basis that the mortgage debt which the 
corporation were insuring would be secured by a mortgage deed in 
which Denton would join for the purpose of guaranteeing the repay- 
ment of £1,000 of the principal money. The policy, however, makes 
no mention of Denton being a party to the mortgage deed. On the 
contrary, it describes the mor^^i^e deed as made between Maude 
Harvey of the one part, and the ^^ insured " (that is, the bank) of the 
other part. It refers, however, to a proposal in writing of October 28, 
1899, for guaranteeing the said mortgi^e debt and interest, and re- 
cites that it is agreed that the said proposal shall be the basis of the 
contract of insurance intended. The premium of £18 15^. is recited 
as the first premium for guaranteeing the said mortgage debt and 
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interest, and the policy goes on to witness as follows : [His Lordsliip 
then read the witnessing part, and continued :] 

I think the proper inference of fact to draw from the proposal of 
October 28, 1899, and the mortgage deed of November 2, 1899, and 
the policy of March 7, 1900, is that, to the knowledge alike of the 
mortgagor and the mortgagees, Denton and the corporation, at the 
date both of the mortgage deed and of the policy, it was intended that 
Denton should Join In the mortgage as sarety, and that the mortgage 
debt and interest should be guaranteed or insured by the corporation : 
the words ^' guarantee '' and ** insure '^ are used as sj^nonymous in the 
policy. 

I mention this inference because I think that the fact that there was 
one transaction only, to the details of which all were privy, may not be 
immaterial when one is considering whether the corporation ought to 
be regarded as co-sureties with Denton for the mortgagor, or as sure* 
ties for both the mortgagor and Denton under a distinct collateral 
security. 

I will now consider what is the plaintiffs' claim on this summons. 
[His Lordship then read the summons, and proceeded :] 

The facts as to the £984 ld«. M. there didmed are these. The bank 
h aving left a demand at the mortgaged premises, gave notice to the 
corporation, under condition 5 of the policy, of their intention to ex* 
efciso {be~ power ~of sale, and proceeded, not strictly in accordance 
wilE the conditions of the policy, to sell the property. This sale 
realized the £4,000 and discharged the whole of the principal money 
owing on the mortgage. The source of the money thus discharging 
the principal, although it may have passed through the hands of the 
insurance corporation, was the proceeds of sale. The plaintiff corpora- 
tion meanwhile expended the greater part of the £934 13^. 6 J. sought 
to be recovered on this summons on matters such as repairs, etc.,^ 
clearly necessary and proper for the maintenance of the mort^^e 
security. The utterly unbusinesslike manner in which the business 
o/ the corporation was done makes it difficult to ascertain the true 
facts. 

It might be suggested that this was a voluntary expenditure by the 
corporation, who had a clear interest, as Denton also had, that the 
mortgage security should not be wasted. But I think, on the evi- 
dence, that this expenditure may fairly be taken to be expenditure 
by the corporation at the request of the bank, and thus expenditure by 
the bank as mortgagees. If the expenditure cannot be so regarded, 
there is an end of the claim ; but if it can be so regarded, the only 
question is, as I have already stated. Are Denton and the corporation 
co-sureties so as to entitle Denton to contribution ? 

In the first place, I will deal with a contention raised by the oorpora- 
tion and based on the decision of the Court of Appeal in Dane v. Mort- 
gage Insurance Corporation, [1894] 1 Q. B. 54. This contention is that^ 
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apart firom anything else which might negative co-saretjship between the 
corporation and Denton, the very form of the obligation which they had 
undertaken towards the bank was sufficient to show that the corporation 
had entered, not into a contract of suretyship, but into a contract of 
insurance. No doubt the form is that of a policy of insurance ; but I 
think there is nothing in the form of the contract between the bank 
and the corporation being that of a policy of insurance to prevent tlie 
contract being one of guarantee. I would refer to the Judgment of 
Bomer, L. J., in Seaton v. Heath, [1899] 1 Q.B. 782, 792, which on this 
point is unaffected by the reversal in the House of Lords of the judgment 
of the Court of Appeal. Bomer, L. J., in discussing the difference in 
substance between these two classes of contract, says : *^ The difPerence 
between these two classes of contract does not depend upon any essen- 
tial difference between the word ^ insurance' and the word ^ guarantee.' 
There is no magic in the use of those words. The words, to a great ex- 
tent, have the same meaning and effect ; and many contracts, like the 
one in the case now before us, may with equal propriety be called con- 
tracts of insurance or contracts of guarantee.'* 

The distinction in substance, in cases in which the loss insured 
against is simply the event of the non-payment of a debt, seems to be, 
as I read the Judgment of Bomer, L. J., between contracts in which the 
person desiring to be insured has means of knowledge as to the risk 
and the insurer has not the same means, and those cases in which the 
insurer has the same means. Now it seems to me that in the case of 
this mortgage debt the insurance corporation, knowing the terms of the 
mortgage debt and the exact nature of the property forming the security, 
had just as much means of ascertaining the nature of the risk as the 
bank had ; and I do not think that the mere fact that the contract was 
made between the creditor and the insurance corporation, and not be- 
tween the mortgagor-debtor. Miss Harvey, and the corporation, would 
of itself determine the character of the contract to be that of insurance 
and not of suretyship. This being so, the form and circumstances of 
the contract being consistent with the relation of co-suretyship between 
the plaintiff corporation and Denton, let us see if the facts, dates, and the 
contents of the mortgage deed are such as to negative this contract — 
which, according to its terms, is a contract of suretyship guaranteeing 
payment by the mortgagor — being a contract of suretyship constituting 
co-suretyship in relation to the contract of suretyship taken by Denton 
on himself by the mortgage deed. 

If the policy is looked at, it will be seen that, in form at all events, 
both the corporation and Denton guarantee the payment of the mort- 
gage debt by the mortgagor, Miss Harvey. The event upon which the 
obligation to pay arises is th^ same in each case ; and although the cor- 
poration have six months within which to pa}*, yet the obligation neither 
of the corporation nor of Denton is dependent on what the mortgage 
security realizes. Taking these matters into consideration, there seems 
much to support the conclusion in fact of Swinfen Eady, J., that the 
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ioBuranoe oorporation were saretiea for and guaranteed the debt of 
Miss Harvey, and were not sureties only in the event that neither Miss 
Harvey nor Denton paid. If this oonclusion* which seems to me to be 
a conclusion in fact, is right, it puts the case outside the case of Cray- 
thorne v. Swinburne, 14 Yes. 160 ; 9 B. R. 264 I think it is a question 
of fact It seems plain from the Judgment of Lord Eldon in that case 
that, in considering the question whether the contract of insurance, the 
second contract in point of date, is to be considered as a collateral or sup- 
plemental security, the court may take into consideration, not only tbe 
words of the respective contracts, but also extrinsic evidence* Giving 
consideration to this evidence as well as to the words of the respective 
contracts, still, sitting by mj'self, I should have hesitated to differ 
from the conclusion of the learned Judge, especially as I do not think 
that the mere fact that the oorporation knew, at the time at which the 
policy was effected, fh>m the mortgage deed or the proposal, that 
Denton was a surety, was sufficient to negative the relation of oo- 
suret}'ship ; and it is certainly a case in which I should have wished to 
apply the maxim that equality is equity if the facts allowed it; but 
as my brethren take a contrary view of the facts, I do not think that 
in such a doubtful case, turning largely on inferences of fact, I ought 
to refuse to concur in the Judgment of the court 



BREWER V. STAPLES. 
Chancery, Nbw York, 1846. 

[8 Sand/. Ck. 579.] 

The bill was filed January 20, 1845, against William J. Staples, The 
Trust Fire Insurance Company, and others, to foreclose a mortgage 
executed by Staples to James H. Titus, on four lots of ground at Staple- 
ton on Staten Island. The mortgsge was dated September 15, 1846, 
was for $1,500, and was accompanied by Staples's bond of the same date 
and tenor. Titus assigned the bond and mortgage to the complainant, 
prior to April, 1840, and she claimed $1 ,200^ of the principal.to be due. 

At the date of this mortgsge. Staples executed a bond and mortgage 
to one Thurston, on five lots adjacent to the former ; and Thurston 
assigned bis bond and mortgage to Peter £mbur3\ On the third day 
of April, 1840, for the further security of the debts to the complainant 
and Embury respectively. Staples assigned to E. Seeley, Esq., in trust 
for them, and as collateral to tiiose debts, a bond and mortgage which 
he held, executed by one Quin. In 1841, Seeley foreclosed the Qnin 
mortgage in chancery, and in behalf of the parties interested in it, bid 
off the mortgaged premises at the master's sale, for $780. But the sale 
was never consummated, nor any deed given. 

Staples being largely indebted to The Trust Fire Insurance Company, 
negotiated a settlement and compromise of the debt^ offering lands in 
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payment. Before effecting an arrangement, he proposed to add to bis 
offer the nine lots mortgaged to Titus and Thurston, subject to those 
mortgages. The compromise was finally made on that footing, and on 
the 29th day of May, 1843, Staples conveyed to the company, together 
with other lands, the nine lots before mentioned, subject to the respec- 
tive mortgages thereon, viz., that to Titus on four, and the mortgage to 
Thurston on the remaining five ; upon which the company discharged 
their demands against Staples. Tbe lands conveyed by him, after 
deducting incambrances, were not worth as much as his debt to the 
company. And at tiie time the testimony was taken in this suit, the 
deficiency exceeded the amount of Quin's mortgage. 

The Trust Fire Insurance Company put in an answer to the bill, 
setting up most of these fkcts, and insisting that the complainant was 
bound to exhaust the secarity afforded to her by the Quin mortgage, 
before selling the four lots mortgaged by Staples to Titus. The bill 
was taken as confessed against all the other defendants. The cause 
was heard on the pleadings and proofs, as to The Trust Fire Insurance 
Company. 

The Assistant Vice-Cuancellor. The validity of the claim made 
by The Trust Fire Insurance Company to have the complainant give to 
them the benefit of the Quin mortgage, depends upon their right as 
between themselves and Staples, to compel the application of the Quin 
mortgage towards the discharge of the complainant's debt This point 
necessarily arises between the complainant and the Trust Fire Company, 
although in the present state of the pleadings, it cannot be decided as 
between the latter and Staples. 

On the 29th of May, 1843, when Staples conveyed the Staten Island 
lots to the Trust Fire Compan}-, he was the owner of the lots, subject 
to the mortgage to the complainant on which $1,200 was due, and to 
another mortgf^ge executed to one Thurston for $1,500. Both of these 
mortgages were given in 1836, and were accompanied by the bonds of 
Staples. 

At the same date. Staples was the owner of the Quin mortgage, or 
rather of the surplus therein, he having assigned it in 1840 to Mr. See- 
ley, as security for tbe payment of the two bonds to the complainant 
and to Thurston, and to be re-assigned to Staples on payment of those 
bonds. 

Thus the complainant and Thurston were mortgage creditors of these 
lots and of Staples, and they by their trustee, Mr. Seele}', held the Quin 
mortgage as a secarity for the same debts. Staples was their primary 
debtor, the lots were their first secarity, and the Quin mortgage was 
their second, or collateral security. 

At the same date first mentioned, Staples was the debtor of the 
Trust Fire Company, in a sum which he alleged he was onable to pay, 
and he had proposed a compromise of the debt; and after some nego- 
tiation, a compromise bad been agreed upon, by the terms of which 
these lots were to be conveyed to tbe Trust Fire Companj-, subject to 
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the mortgages held by the complunant and Tharston. The proposal 
origiually made by Staples did not iuclude these lots, and there is 
DO proof that the Quin mortgage was referred to, or entered into the 
terras of the oompix^mise or the consideration of the parties. 

The compromise was carried into full effect, and Staples complied 
with its stipulations. His conveyance of these lots vested them in fee 
iu the Trust Fire Company, and it conveys them suljfect in express 
terms^ to the two mortgage* to the complainant and ThuTraton. All 
the testimony concurs in establishing that this language of the deed 
was intended, and was in accordance with the agreement of the parties. 

Staples did not transfer, or, so far as it appears, intend to transfer, to 
the Trust Fire Company, any interest whatever in the Quin mortgage. 
If tliey have acquired any right or equity in that mortgage, it must be 
by operation of law. 

Upon the conveyance of the lots to them, thej^ ceased to be creditors 
of Staples, They became purchasers of the lots, the consideration of 
their purchase was a ix>rtion of the debt against Staples which, they 
discharged, and they took the lots subject to the two mortgages held 
by Thurston and the complainant. 

The clear effect of all this was, that the lots in question became the 
principal debtor to the complainant and Thurston; and as between 
Staples and the lots, or their new owners, the Trust Fire Company, 
Staples became a surety for the latter, in respect of the two mortgage 
debts. The Trust Fire Company did not become personally liable to 
pay those debts, but the lots in their hands became the primary fund 
for such payment, and to the extent of those lots the company were 
the principal debtors upon the two mortgages, and Staples was their 
surety in respect of his liability on the two bonds. It is impossible to 
distinguish this case in principle, from Jumel v. Jumel, (7 Paige, 591,) 
and Cox v, Wheeler, (7 ibid. 248). Tlie same doctrine was asserted by 
Chancellor Kent, in Tice v. Annin, (2 J. C. R. 128,) and it has been 
enforced in many other reported cases since that time. 

The authorities relied upon by the Trust Fire Company are applicable 
to creditors, who having a lien upon one fund only, are entitled inequity 
to marshal the securities of a creditor having a prior lien upon the same 
fund, and having also an effective lien uiK>n another fund or estate. 
And the error of the defendants has arisen from their continuing to 
regard Staples as their debtor, in respect of that portion of their debt 
which they forgave to him without any, or if any, for a nominal pay- 
ment; instead of realizing that they had discharged him, and become 
the purchasers of his lots charged with the burthen of these mortgages. 

The Trust Fire Companj* have no right to compel the application of 
the Quin mortgage to the complainant's debt. On the contrary, Staples 
has an equity to compel the lots to be sold for the payment of that debt, 
so that the Quin mortgage maj' be restored to him. 

I entertain no doubt whatever upon the question, and must make the 
usual decree for the complainant. 
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C. Division of the Equity of Redemption* 

WIKOFF V. DAVIS, HART and Othbrb- 
Chancery, New Jersey, 1842. 

[3 Gnen*t CK 224.] 

The Chancbllob. William Davis and Catharine his wife, on the 
seventh of August, in the year eighteen hundred and fifteen, made 
and executed a mortgage to William Wikoff and Ellas Conover, to 
secure the payment of a bond for four thousand six hundred and 
sixty-six dollars and sixty-six cents, in two equal payments, at a short 
date after its execution. Elias Conover, one of the mortgagees, died 
first ; afterwards William Wikoff, the remaining mortgagee, died intes* 
tate, and the complainant has filed his bill as the administrator of Wil- 
liam Wikoff, the surviving mortgagee, to foreclose the mortgage, and 
for a sale of the lands therein mentioned. William Davis, the mort- 
gagor, also died intestate, and his administrators, under an order of the 
orphans' court, sold the mortgaged premises at public sale, on the sixth 
of September, eighteen hundred and twenty-eighty to Dr. John T. 
Woodhnll, of the county of Monmouth. 

Dr. Woodhull became the purchaser, subject to the encumbrance 
created by the complainant's mortgage, and with the underatanding 
that he should pay it off. After his purchase, he sold the property in 
parcels to the following persons, and at the following times, and received 
from all the purchasers the fhll consideration for the parts so sold to 
them, they trusting that he would pay off and remove the existing 
encumbrance without subjecting them to any diflSculty. 

He sold on the twentieth of October, eighteen hundred and thirty- 
one, to Walter W. Hart, forty-eight acres and fifty hundreths ; on the 
twenty-sixth of September, eighteen hundred and thirty-two, to Samuel 
Perrine, the main portion of the farm, with certain reservations to the 
grantor ; on the fifth of October, eighteen hundred and thirty-two, to 
William D. Davis and Ricliard Davis, a part of the land so reserved, 
consisting of twenty-seven acres and tbirt3'-eight hundredths of cleared 
land ; and on the thirteenth of May, eighteen hundred and thirtj'-five, 
to six different persons, in distinct lots, the balance of the nior^aged 
premised so reserved as aforesaid, consisting of woodland : these lots 
are now owned by William Hartshome and Stephen Patterson. 

The complainant's mortgage is not disputed, except as to the amount 
due upon it, nor is it denied that it constitutes a lien, and may resort to 
all the property covered by it for payment The only question is, as to 
the order in which the property must be sold. Walter W. Hart, the 
first purchaser, insists upon the rule, that the portion first sold shall be 
the last resorted to for payment of the mortgage. Perrine and Davis 
insist upon the same rule, but fVankly admit tliat their respective 
deeds, though dated at different times, were executed and delivered 
at the same time, and should be bound to bear a ratable proper* 



^; Ts»\ di V-^V ^-' '• V \ * '- /' ' 



• 1 1 



V'. 



/ • 






^>\ tut»- •; 






^^"' /' };^» r^ '. V ' t,^ f.f". ' ' 



• ' 






C > . 



454 WIKOFF V. DAYIS, HABT AND OTHKBa, 

tion towards discharging the mortgage, after ezhaasting the wood lot 
held by Hartshorne and Patterson. Hartshome and Patterson insist^ 
ander the cironmstances of this case, that all the property should oon- 
trlbate towards paying oif the mortgage, aooordii^ to the valae of the 
several shares; wtiile the complainant stands indifferent as to the 
order of sale, being entitled to his money from all the lands embraced 
in the mortgage. 

Every question raised in this case will be foond settled in this court, 
as I think, in the case of Shannon v. Maraelis and others, Saxton, 
418. By that case it is declared, that if a mortgagor sell the land 
covered by the mortgage, in different parcels, and at different times, 
that portion of the land last sold must first be applied in discharge of the 
mortgage. If the land last sold will not pay off the encumbrance,^then 
that portion sold next preceding it must be disposed of, and so on, re- 
versing the order in which the mortgagor conveyed the property. This 
is the undeniable rule on all sales made directly by the mortgagor. But 
this case, if I understand it aright^ goes farther, and decides more. 
One of the parcels sold by the mortgagor had been again sold by the 
purchaser in parcels to different persons, and at different times ; and it 
was held that among these there were equities, and that that portion 
should be sold first which was the last conveyed. 

The distinction set up in the present case is, that the sale of the land 
into parcels was not made by Davis, the mortgagor, but by Woodhull, 
who became the purchaser of the whole farm, at the administrator's sale. 
This difference is supposed to consist in tiiis, that in the one case the 
mortgagor is personally liable for the debt to the mortgagee, and not 
in the other. Chancellor Williamson, in the case of the Executors of 
Clymer v. James and others, does indeed express a doubt as to carry- 
ing the principle farther than to sales made by the mortgagor, but it is 
a mere suggestion at the close of a long opinion on other matters, with- 
out any case cited to support it, and he does not profess to have made 
up any opinion on that point himself, but reserves it for consideration, 
whenever the case comes up for final decree. That case was referred 
to James S. Green, Esquire, as master, who reported that the land 
ought to be sold on the principles established in the case from Saxton, 
418, before referred to, and the Chancellor (Sceley) decreed in con- 
formity with the master's report What Clianoellor Williamson would 
have done, had the case been finally decided by him, it is impossible to 
say, but the decree as made did not carry out his suggestion, and was 
acquiesced in, as I learn, without an appeal being taken. In New York, 
the subject has been re|)eatedly considered by different chancellors, and 
without any such distinction being acknowledged : 1 John. Ch. 447 ; 
5 John. Ch. 241 ; 2 Paige, 800. In the last case, Chancellor Walworth 
uses this comprehensive language: *^ Where lands, belonging to sev- 
eral persons, are covered by a mortgage given by the person from whom 
they all derive their titles, the lands last sold by him are first liable to 
satisfy the encumbrance, and the several parcels must be sold by the 
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master in the inverse order of their alienation." No difference is here 
taken, whethertlie owners derive title directl}' from the mortgagor or 
not, nor have fl been furnished with any decision that does. All these 
cases must^ of course, refer onlj to such purchasers as buy on the same 
terms ; for if it appear that one bought with the promise to pay off the 
whole encumbrance, and another without any such understanding, a 
court of equity would enforce so plain an agreement I confess I do 
not perceive the force of the reason upon which the distinction is 
taken, between a sale made directly by the mortgagor, or by a pur- 
chaser from the mortgagor. It is not only because the mortgagor 
is personally liable for the money, that the rule is adopted, but because 
the property is bound as security for the debt, and in case a part Is 
sold, the residue remaining in the hands of the mortgagor should first 
be applied. Had Dr. Wbodhull never sold anj' part of this farm, except 
the forty-eight acres to Hart, should not the resiclue still belonging to him 
have been first applied to pay off the mortgage? He had purchased, 
subject to the mortgage, and promised to pay it off, and then sold to 
Hart and received his full consideration. If this be so, then upon what 
principle can the rights of Hart be affected by any future disposition of 
the property made by Dr. Woodhull? Neither case can be viewed in 
the light of a rent charge, growing out of the land itself. The debt in 
either case is a personal obligation on the part of the debtor, and the 
charge on the land is only as a security for the debt But if the propo- 
sition be tnie, that the personal liability of the mortgagor to pa}' the 
debt makes a difference, the objection should not prevail in this case, 
for Dr. Woodhull was actually bound to pay this debt : he purchased 
the farm subject to it, and promised to discharge the encumbrance. 

I am therefore of opinion, that the rule, as settled in this court, must 
obtain in the present case, and that the portion of the farm now owned 
by Hartshorne and Patterson must first be sold, the part conveyed to 
Perrine and the Davises under their answers must next be sold, and 
the portion conveyed to Hart must be sold last 

There is one other question made in this case, touching certain pay- 
ments alleged to have been made on the mortgage, by Dr. Woodhull ; 
this would more properly have come up on the master's report, and in 
fact the whole case would have been better presented at the coming in 
of his report. I think Dr. Woodhull a competent witness in respect to 
his payments, for as to some of the defendants, by whom he is offered, 
he has been fully released, and he is so involved in the whole proceed- 
ing as to be balanced in his interest. If the payment be applied to 
this mortgage, he is liable for so much more on his own obligation in 
the hands of the complainant, and whether applied to the one or the 
other, it can make no difference to him. The six hundred dollars is 
fully shown by him to have been paid on this mortgage, and must, I 
think, be a credit to that amount As to the other credits claimed, I 
do not think, from his evidence, they ever were so applied. I leave the 
question open, as I shouldi to the master, to take tiie account in his 
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diacretion, directing him to use the deposition of Dr. Woodhull as a 
competent witness in the cause. 

When the master makes his report, if any of the parties see ground 
for excepting to it, they will be at liberty to do so ; and if upon draw- 
ing up the final decree there shall be any embarrassment in its detail 
to meet the views here expressed, it will be then settled. 

Be/erence to a nuuter,^ 



BURGER V. GREIF. 
Court of Appeals, Martlaitd, 1880. 

[55 Md. 518.] 

Gbason, J. (after stating the facts). The rule is too well settled to 
need the citation of authorities in its support, that where one person 
has a lien upon two funds, or two pieces of property, and another 
holds a lien upon but one of those funds or pieces of property, that 
the first lienor will be compelled, in equity, to seek satisfaction of 
his claim from that fund or piece of property which is not covered by 
the lien of the second lienor, before resorting to the fund or property 
which is covered by the second lien. This rule has been adopted 
and enforced so as, if possible, to enable all the lienors to receive 
payment of their claims, it being deemed inequitable that the first 
lienor should exhaust the fund or property to which alone the second 
lienor could look for payment, while he had another fund or property 
from which hia claim could be, in whole or in part, satisfied. 

There is another rule, which, we think, after a careful examination 
of the authorities, may be considered as settled — and that is, that 
where a party gives a mortgage upon his property, and afterwards 
conveys bis equity of redemption to different parties at different 
times, the property so conveyed is liable for the mortgage debt in the 
inverse order of its alienation; or, in other words, that the property 
last conveyed must be exhausted in payment of the mortgage debt, 
before the mortgagee can resort to that which was conveyed before it 
in point of time. While the decisions in some few of the States hold 
that the mortgaged property is equally bound in the hands of all 
parties to whom it may have been conveyed. The great weight of 
authority is in support of the rule we have stated. The decree of 
the court below is based upon the latter rule, and the question is, 
whether the facts in the case now before us bring it within that 
rule. 

1 Accord: Orvis v. PoweU, 98 U. S. 176 ; Dalos v. Streety, 59 Ala. 183 ; Hant v. 
Mansfield, 31 Conn. 488 ; Brown v, McKaj, 151 IlL 315; Dyson v. Simmons, 48 Md. 
S07 ; Chase v. Woodbury, 6 Cosh. 143 ; Johnson r. Williams, 4 Minn. 260 ; Crafto o. 
Aspinwall, 2 N. T. 289; McClaskey v. O'Brien, 16 W. Va. 791.— £d. 
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It will be borne in mind that, after the deed of assignment of both 
the lots by Faulstich to Gebhard, that the latter mortgaged lot No. 1 
to Max and Levi Greif on the 24th April, 1878, subject to the 
Henderson mortgage in common with lot No. 2. This mortgage was 
to secure the payment of the sum of fifteen hundred dollars. Gebhard 
then assigned all his interest in both lots to Bernard Funke after 
proceedings had been commenced by Max and Levi Greif to foreclose 
their mortgage. The appellee, Max Greif, became the purchaser of 
lot No. 1 at the trustee's sale, which was made subject to the opera- 
tion of the mortgage to Cornelia L. Henderson. The price he paid 
for it was eleven hundred and fifty dollars, when the proof shows 
that the lot was worth from three thousand to three thousand five 
hundred dollars. It is evident, therefore, that he was enabled to 
purchase at the price named solely because this lot, in common with 
the rest of the land, was subject to the lien of the Henderson mort- 
gage, which fact was announced and made known to the persons who 
attended the sale. Where a party purchases at a judicial sale, sub- 
ject to a prior mortgage, it is to be presumed that he bids no more 
than the value of the equity of redemption. The appellee, having 
purchased at the trustee's sale, subject to the operation of the 
Henderson mortgage, would be bound equally with the other pur- 
chasers to pay his portion of the mortgage debt in proportion to the 
value of his lot, had it not been for the fact that the deed of assign- 
ment, executed by Gebhard to Funke, in express terms, charged the 
payment of the Henderson mortgage on the two lots so assigned to 
Funke, the consideration for the assignment being the sum of sixty 
dollars and '* the payment of the mortgage hereinafter referred to," 
it being the Henderson mortgage. One of the exceptions to the rule 
we have referred to is, that where the mortgagor sells part of the 
mortgaged land, and by the deed charges the payment of the mort- 
gage debt on the land so conveyed, the land so charged must be ex- 
hausted in satisfaction of the debt before any other parts of the 
mortgaged lands can be resorted to for payment, whether they 
remain in the hands of the mortgagor, himself, or have been con- 
veyed to other parties. Welch t;. Beers, 8 Allen, 152 ; Caruthers v. 
Hall, 10 Mich. 40. After the deed of assignment to Funke, the 
appellee purchased lot No. 1 at trustee's sale, subject to the Hender- 
son mortgage, and took his title subject to the charge, in common 
with lot No. 2 in Funke's hands, .to pay the Henderson moi-tgage 
— each lot being liable for its proportion of the debt in proportion 
to its value at the time of its sale. But there is still another excep- 
tion to the rule that property sold by a mortgagor must be resorted 
to for payment of the mortgage debt in the inverse order of its aliena- 
tion, and that is where full value has not been paid for the land, but 
it has been sold subject to the mortgage; and the purchaser's lia- 
bility to pay his proportion of the debt forms part of the considera- 
tion of his purchase. This principle is sustained by the cases 
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referred to on this point in the appellants* brief, to one of which 
only do we deem it necessary to refer, as announcing the only jast 
and equitable rule in such cases. In Carpenter v, Koons, 20 Pa. 
State Reps. 226, 227, Black, C. J., in deliyering the opinion of the 
Supreme Court, says: *^ A man who purchases part of a ti*act covered 
by a mortgage buying the title out and out, clear of encumbrances, 
and paying a full price for it, has a clear right to insist that his 
vendor shall allow the remainder of the mortgaged premises to be 
taken in satisfaction of the mortgage debt before the part sold is 
resorted to. This being the right of the vendee against the mort- 
gagor himself, the latter cannot put the former in a worse condition 
by selling the remainder of the land to another person. The second 
purchaser sits in the seat of his grantor, and must pay the whole 
value of what he bought towards the extinguishment of the mortgi^e 
before he can call on the first purchaser to pay anything. The first 
sale having thrown the whole burden on the part reserved, it cannot 
be thrown back again by the second sale. In other words, the second 
purchaser takes the land he buys subject to all the liabilities under 
which the grantor held it. But if the rule is to cease when the reason 
of it ceases, it cannot extend to a case where the first sale was made 
subject to a mortgage, and that is the condition of the present one." 
Where all the purchasers from a mortgagor have bought subject to a 
mortgage, the obligation of each to pay the mortgage forming part of 
the consideration of his purchase, they all stand upon equal footing, 
and the mortgagee has the right to sell any part he may think proper 
for the payment of his debt, and the only remedy the party whose 
land is sold has, is a proceeding to compel contribution from the 
other purchasers. 

There was error, therefore, in the decree of the Circuit Court in 
restraining the sale of lot No. 1 by Cook, the trustee, and in direct- 
ing a sale as prescribed by said decree. 

It is alleged in the bill, and has been contended in ailment, that 
there was a combination and confederation by and between Cook, 
trustee, and the other defendants, to fraudulently release Burger's 
property from the operation of the mortgage, and to have the ap- 
pellee's lot sold first therefor. We think the proof is not suflScient 
to sustain the charge; but even if it was, and it clearly appeared 
that Cook, trustee, and Dolfield, were endeavoring to sell ^e ap- 
pellee's lot first, they were doing, as we have shown, what they had 
a right to do; nor can we see in what respect the appellee could have 
been injured thereby. 

It was further contended that the appellee had the right to pay the 
debt, interest and costs, and thereupon to have the mortgage and 
decree assigned to him. We do not agree to this view. The appellee 
could have paid the amount due with the costs of the case, and such 
payment would have entitled him to have contribution from the other 
parties who had bought parts of the mortgaged premises. 
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For the reasons above assigned the decree appealed from will be 
reversed and the cause remanded for farther proceedings, in accord- 
ance with the views expressed in this opinion. 

Decree reversed^ and cause remanded. 



BRADLEY v. GEORGE. 
SuPRBMB Court, Massachusetts, 1861. 

[S AUen. 392.] 

Hoar, J. This is a bill in equity to redeem land from a mortgage. 
By the agreed statement of facts, it appears that one Daniels, who 
was the owner of fifteen acres of land in Milford, mortgaged the same 
to Godfrey and Mayhew ; and afterwards conveyed about six acres by 
a deed of warranty to the plaintiff. Subsequently to both these con- 
veyances Daniels became insolvent, and his right in equity to redeem 
the remaining nine acres was conveyed by his assignees in insolvency 
to Nathaniel Chessman, who mortgaged the same to the defendant. 
The defendant then procured an assignment to himself of the original 
mortgage to Godfrey and Mayhew, and entered to foreclose it for 
breach of the condition. The plaintiff asks in his bill that the defend- 
ant may release to him the parcel of about six acres which he holds 
under the deed of warranty from Daniels, without contribution by him 
toward the first mortgage; and it is admitted that the value of the 
nine acres is fully sufficient to satisfy the first mortgage without such 
contribution. 

The court are of opinion that this case must be governed by the 
decision in Chase v. Woodbury, 6 Gush. 148. The only difference be- 
tween the two cases is, that the defendant has only a mortgage title 
to the part of the land which remained the property of Daniels after 
the deed of warranty to the plaintiff; while in Chase v. Woodbury the 
tenant held the whole remaining title. But we do not think that this 
fact makes any difference in the rights of the respective parties. The 
deed of warranty exempted the land oonve3'ed to the complainant 
from any contribution toward the mortgage, if Daniels had afterwards 
paid it; and the defendant, claiming under Daniels, by subsequent 
conveyances, could acquire no greater right than his grantor had. The 
effect of the warranty was to discharge the plaintiff's part of the land 
from the mortgage, and to make the part retained by Daniels exclu- 
sively liable for it, as against Daniels and all persons claiming under 
him. The defendant, as assignee of the original mortgage, has un- 
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doubtedly the right to enforce it against the whole moil^^aged prem- 
ises, if the whole were needed for his secarify. Bat as he would be 
under obligation to refund the whole amount which the plaintiff might 
in that case be compelled to pay, before he could avail himself of his 
title to the nine acres nnder the second mortgage; and as the nine 
acres is Ailly sufficient to satisfy the first mortgage, the plaintiff is 
entitled to the decree prayed for by the bill. 

J}ecree accordingly. 



ELLIS V. FAIRBANKS. 
SuFEKMB Court, Florida, I8M. 

[88 Fla, 257.] 

LroDON, J., after stating the facts: 

Two questions of law are presented by the record : First, whether 
a release from th^d lien of a mortgage by a mortgagee to a mortgagor 
of a part of the land mortgaged prevents the mortgagee from fore- 
closing the mortgage i^ainst the mortgaged land not released, where 
such land not released had previous to the release been sold and con- 
veyed by the mortgagor to a third party, and of which sale and con- 
veyance the mortgagee at the time of such release had notice and 
actual knowledge; second, whether a failure to pursue the remedy at 
law upon the promissory note of solvent makers, which are secured 
by a mortgage upon real estate, until such notes are barred by the 
statute of limitations and the makers become insolvent, prevents the 
enforcement of the mortgaged lieA upon the mortgaged premises as 
against purchasers of the same. The first proposition must be an- 
swered in the affirmative. It is a familiar doctrine, and sustained 
by many authorities, that where lands are mortgaged to secure a 
debt, and a part of said lands are subsequently sold and conveyed 
by the mortgagor, the portion unsold is primarily liable under the 
mortgage. A release subsequently given by the mortgagee, without 
the assent of the purchaser of the part sold, to the mortgagor of the 
portion unsold, will not prejudice the rights of such purchaser if the 
mortgagee gave such release with notice or knowledge of the rights 
and equities of the purchaser. If the part released is sufficient to 
satisfy the entire debt, the mortgagee cannot resort to the part which 
has been sold (Gaskill t;. Sine, 18 N. J. £q. 400, s. c. 78 Am. Dec 
105, and authorities cited therein), but such release operates as a 
discharge of the lien to the extent of the value of the land released. 
Hoy V. Bramhall, 19 N. J. £q. 568, s. c. 97 Am. Dec. 687 ; Cogswell 
V. Stout, 82 N. J. Eq. 240, and authorities cited ; Mobile Marine Dock 
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& Matnal Ins. Co. v. Hoder, 35 Ala. 713. The rule being well set- 
tled by adjadication, it is annecessary to discuss the reasons underly- 
ing the same. It may be said, however, that this right of a purchaser 
to claim a non-liability in full or pro tendo on account of the release 
of a fund primarily liable to a mortgage, is an equitable and not a 
legal right, and is governed by those equitable principles upon which 
a court of chancery protects the rights of sureties, or those who stand 
in the situation of sureties. Guion v, Knapp, 6 Paige, 35, s. c. 29 
Am. Dea 741; Bimie v. Main, 29 Ark. 591; Parkman v. Welch, 19 
Pick. 231 ; Sheldon on Subrogation, sec. 74, and authorities cited. 

It will be noted that we have above stated that a release by a mort- 
gagee to a mortgagor of land primarily liable to the lien of a mort- 
gage has the effect to discharge wholly or pro tanto the land which 
has been sold by the mortgagor, when such release was made without 
the assent of the purchaser. In this case the pleadings are far from 
being as clear and definite as they should be upon this subject, and 
have occasioned us some difficulty. The bill contains no express 
allegation that the release by the mortgagee was with the assent of 
the purchaser. The only averment upon that subject is, that Edwin 
W. L*£ngle, through whom the testator of the appellant derived title, 
*^ advised with and encouraged the said Thomas B. Ellis to obtain 
said partial release." This averment is not expressly denied by the 
answer. We cannot., however, regard it as a sufficient allegation of 
assent or agreement upon the part of Edwin W. L'Engle to the re- 
lease made by complainant to the mortgagor, Thomas B. Ellis, and 
we therefore have no foundation in the record upon which to adjudi- 
cate the effect upon the rights and equities of appellant's testator, of 
such an assent given by his grantor of the premises. We have con- 
sidered the case as presenting no question of such assent or waiver 
of his rights by said purchaser from the mortgagor. 

Our attention has been called to the case of Jordan v. Sayre, 24 
Fla. 1, 3 South. Rep. 329. In the sixth head-note of this case the 
following proposition is stated: ^^ A release or estoppel as to a pai-t 
of the mortgage indebtedness, and as to the lien of the mortgage on 
a part of the land mortgaged, does not affect the residue of the debt 
nor the lien of the mortgage as to the remainder of the land." The 
proposition of law stated in the quoted head-note is not in conflict 
with any conclusion reached in the case now before us. In the cited 
case the release complained of was not made by the mortgagee to the 
mortgagor to the prejudice of the rights and equities of a purchaser 
of the mortgaged property, but was made of a portion of the land 
to the purchaser himself who had purchased the entire mortgaged 
premises. The release was made to the very party complaining of 
it, with his assent and at his instance and request The quoted 
head-note is entirely correct, upon the facts in the case in which it 
was made. The propositions of law established by it are entirely 
inapplicable to the facts of the present case. 
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The Beoond propoBition stated must be eettled in tUe negative. It 
IB settled beyond any doabt or cavil in this State that the fact that 
the remedy at law is barred by the statnte of limitations npon prom- 
issory notes secured by a mortgage under seal does not affect the 
lien of the mortgage, and that such lien is only affected by the 
longer term which by the statute is applied to s^ed instruments. 
Jordan v. Sayre, 24 Fla. 1, 3 South. Rep. 829; Browne v. Browne, 
17 Fla. 607. It is contended, however, that such a rule might be 
applicable to the mortgagor or his legal representatives, but that it 
has no application to purchasers of the premises from the mort- 
gagor. The contention cannot be maintained. The rule was ap- 
plied as against a purchaser in Jordan v. Sayre, supra. It has also 
been held as against purchasers of the mortgaged property in other 
States. Inge i;. Boardman, 2 Ala. 331 ; Fievel v. Zuber, 67 Texas, 
275, 3 S. W. Bep. 273 ; Norton v. Palmer, 142 Mass. 433, 8 N. £. 
Bep. 346. 

In disposing of this case we have considered simply the exceptions 
as made to the answer, and whether the same were well taken. 

TAe decree appealed from is reversedy with directions that such fur- 
ther proceedings be had in the case as may be in accordance with 
equity and this opinion. 



D. Order of Satisfaction, 
MASON V. PAYNE. 

ChANCBRT, MlCHIGAV, 1844. 
[mdker Ch. 4^9.] 

Motion to dissolve injunction on bill and answer. 

Jacob Beeson, being the owner of five several lots of land, — say 
Nos. 1, 2, 3, 4, and 5, — in June, 1834, mortgaged them to George 
Kiuimel for $1,000, payable in five years, with interest; which mort- 
gage was duly recorded. In May, 1836, Beeson sold lou Nos. 1, 2, 
and 4 to the complainant, Jasper Mason, subject to *^ the payment of 
the whole and entire amount" of the Kimmel mortgage; and the latter 
covenanted to pay the mortgage, and to indemnif}' and save harmless 
Beeson, his heirs, execntors, administrators, and assigns, from any 
claim or demand on account of it. In August, 1836, Mason sold and 
conveyed, by warranty deed, lots one and four to Stanton and Hamil- 
ton, who purchased without notice, as the answer states, that the con- 
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ve}'ance from Beeson to Mason, their grantor, was subject to the 
Kimmel mortgage. In October, 1840, Payne purchased these lots, 
viz., one and four, in trust for the bank, as the bill states, and the trust 
is not denied by the answer. In December, 1837, Mason, being the 
owner of lot fifty-eight in the village of Niles, mortgaged it to Stanton 
and Hamilton, and one Walker, who was at that time part owner with 
them of lots one and four, to indemnify them against the Eimmel 
mortgage. This mortgage was recorded about the time it was executed. 
Mason afterwards, in March, 1838, sold lot fifty-eight to Thomas Fitz- 
gerald, subject to the payment of the Kimmel mortgage, which was 
thereby ^^ charged upon the said lot of land.'' In August, 1841, Fitz- 
gerald sold it to the bank, subject to the mortgage from Mason to 
Stanton, Hamilton, and Walker, and a mortgage executed by Fitzgerald 
to Cogswell E. Green, which mortgages were to be *^ and remain as a 
lien on said premises, according to the true intent thereof, until fully 
paid and satisfied by the said party of the second part, their successors 
in o£Qce or assigns." On June 27, 1840, Kimmel obtained a decree 
to sell the lots mortgaged to him, unless they were redeemed within a 
given time, in payment of his mortgage, which decree was assigned by 
him on December 6, 1848, to John F. Porter, and afterwards by 
Porter to the bank. The complainant, who was still the owner of lot 
No. 2, insisted the bank, as the purchaser of lot fifty-eight from Fitz- 
gerald, was bound to pay the Kimmel mortgage, and that, therefore, 
the assignment of the decree by Porter to the bank, was, in equity, a 
satisfaction of the decree ; and praj^ed the bank might be decreed to 
acknowledge satisfaction of the decree. 

The Chancellor. The effect of the conveyance from Beeson to 
Mason, of lots one, two, and four, subject to the payment of the whole 
of the Kimmel mortgage, as between them, was to make these lots the 
primary fund for the payment of that mortgage ; Cox v. Wheeler, 
7 Paige, B. 248; Jumel u Jumel, Id. 591 ; and the covenant of indem- 
nity was to secure Beeson against any deficiency of the fund. 

Where a part of mortgaged premises has been alieAfid.by thfi. mort- 
gagor, subsequent to the mortgage, the rule in equity, on a foreclosure 
' and sale, is to require that part of the premises in which the mortgagor 
has not parted with his equity of redemption, to be first sold ; and 
then, if necessary, that which has been aliened ; and, where the latter 
is in possession of different vendees, in the inverse order of alienation. 
This rule, however, is inapplicable to the conveyance from Beeson to 
Mason, as it was made subject to the payment of the Kimmel mort- 
gage, which raised an equity in favor of Beeson to have the lots con- 
veyed by him to Mason first applied in payment of that mortgage, if 
Mason faUed to pay it in pursuance of his covenant The answer 
denies Stanton and Hamilton had notice of this equity, when they pur- 
chased of Mason. If they had not actual notice t^ey were chargeable 
with constructive notice. They could not make out their title to lots 
one and four, without claiming through Beeson's deed to Mason, their 
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grantor ; and they were, therefoiv, duurgeabie with notice of the ooih 
tents of that oonrejanoe. Jumel v. Jumel, 7 Paige B. 591 ; Harris v. 
Fljs Id. 421 ; Moore v. Bennett, 2 Ch. Caa. 246. This oonveyanoe, as 
I have already stated, as between Beeson and Mason, in equity, charged 
lots one, two, and foar, with the payment of the whole of the Kimmel 
mortgage ; so that neither Mason nor his privies in estate, who are 
chargeable with notice of its contents, have a right, as against Beeson, to 
have the Kimmel mortgage paid by a sale of that part of the mortgaged 
premises not conveyed by Beeson to Mason. 

But, as the conveyance from Mason to Stanton and Hamilton was 
not made subject to the Kimmel mortgage, they would have a right, as 
against Mason, if they were still the owners of lots one and four, to 
have lot No. 2, still owned by Mason, first sold to satisfy the decree ; 
and the bank has the same right, unless that right has been displaced 
by a new equity, between the bank and Mason, growing out of the 
purchases of lot fifty-eight and the decree by the bank. 

Lot fifty-eight is no part of the premises mortgaged by Beeson to 
Kimmel, but was mortgaged by Mason to Stanton, Hamilton, and 
Walker, when they were owners of lots one and four, to indemnify 
them against the Kimmel mortgage. Mason, to whom it belonged to 
pay that mortgage, afterwards sold lot fifty-eight to Fitzgerald, '^ sub- 
ject to the payment of the whole of KimmeFs mortgage,'* describing 
the mortgage particularly in the conveyance. This, as between Fitz- 
gerald and Mason, made lot fifty-eight a Hind for the payment of Kim- 
mel's mortgage. It was no longer a mere security of indemnity to 
Stanton, Hamilton, and Walker, and their grantees, but was charged 
with the payment of that mortgage. Now, as between a mortgagor 
and his vendee, subject to the mortgage, the mortgaged premises are a 
primary fhnd for the payment of the mortgage debt ; so, in the present 
case, as between Mason and Fitzgerald, or his vendee the bank, lot 
fifty-eight is the primary fund for the payment of the Kimmel mortgage. 
The bank purchased, subject to the Stanton, Hamilton, and Walker 
mortgage, and another mortgage to Green ; and, under the nile above 
stated, the bank was chargeable with notice of the contents of Mason's 
deed to Fitzgerald, when it purchased of him. And, as the bank owns 
both lot fifty-eight and the decree, the latter must be considered as \ 
satisfied, if the property is worth, and will sell for enough to pay what - 
is due on the decree; otherwise, it is a satisfaction only so far as it will 
go towards paying the decree. 

The complainant's case was not one proper for an injunction, but for 
an order staying proceedings in the foreclosure suit, which might have 
been obtained on application by petition to the court. In the language 
of Chancellor Walworth, *' an application, by a party or privy to a 
proceeding in this court, to stay such proceeding, must be directly to 
the court itself, for an order to that effect ; ** and an officer out of court 
has '^ no authority to allow an injunction for that purpose." Ellsworth 
u Cook, 8 Paige R. 648 ; 2 Paige R. ^6. This objection was not taken 
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on the argnment ; and, an answer having been pat in, and the case 
being one in which an order would have been granted, I shall let the 
injunction stand in the place of an order. 

Motion denied* 



WORTH V. HILL. 

SUPBBMB COUBT, WISCONSIN, 1861. 
[U Wis. 559.] 

Bt the court, Painb, J. This was an action to foreclose a mort- 
gage , and the appeal presents a contest merely between t wo s u bse- 
quent encumbrancers of different tracts covered^ by this mortgage, 
a9 to which was entitled, in equity^ to have the tract of the other 
sold first. Perhaps the following general statement of the situation 
of the parties will be sufficient to a proper understanding of the 
question decided. 

The mortgage being foreclosed covered two different tracts in differ- 
ent towns. The defendant Buck, who is the" appellant, held a mortgage " 
next to this in point of time, covering one^of the tracts contained in this 
mortgage, and other land not covered by this, in the same town. The 
defendant Mowry held a mortgage next to Buck^ in point of time, but 
upon the land in the other town covered hy this mortgage, and also upon 
another tract. Thus it will be seen that the mortgage of Mowry was 
not upon any part of the land mortgaged to Buck, but their interests 
oonflict by reason of the mortgage which is being foreclosed, which is 
prior to both and covers a part of the land encumbered by each of these 
defendants. It further appeared that there was a mortgage prior to 
all these, covering the tract in the Buck mortgage and the one in the 
Mowry mortgage, which are not contained in the mortgage now being 
foreclosed, and that such prior mortgage had been foreclosed, and that 
part which was covered by Mowr3''s mortgage adjudged to be sold 
before the part covered by Buck's. It was further proved that the 
other tract covered by Buck's mortgage was ample security for the 
amount of the debt secured by that mortgage. It was even shown to 
be of greater value than the entire amount of the Buck mortgage and 
the first mortgage before referred to, prior to all, for the satisfaction 
of which the other tract covered by Mowrj^'s mortgage had been 
adjudged to be first sold. Upon this state of facts, the court below 
decreed that the portion covered by Buck's mortgage should be sold 
in this foreclosure before that covered by Mowry*s, and from that part 
of the decree Buck brought this appeal. 
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coansel relies opon the eetabllehed equitable rule, that in fore- 
dosare oaeety where the land hae been sobeeqaently oonve3'ed by the 
mortgagor^ it shall bo sold in the inverse order of alienation. The 
Justice of this rule has been some times questioned, but we regard it 
as not only well settled, hot correct upon principle, and have re- 
peatedly enforced it. But at tlie same time we ihxnk it may be con- 
trolled by other established equitable principles, where the facts 
render them applicable, and such, we think, was the case here. It is a 
familiar principle, that where one creditor has security upon two funds, 
and another has security upon one of them onlj-, the latter may 
compel the former to resort first to that fund which he cannot reach. 
And although this is not a direct proceeding to accomplish that object, 
yet it is substantially that, inasmuch as Howry sets up these facts to 
rebut the equit)*, Budc would otherwise have as against him. For the 
result, if the Judgment had been otherwise, would have deprived 
Mowry of his security entirely. The one tract covered by his mort- 
gage having already been adjudged to be sold first, for Buck's benefit, 
now if the other should be adjudged to be sold first, he would have 
nothing left. Whereas it appears by the testimony, that upon the 
decree as rendered, Mowry is protected, and Buck left with ample 
security for his debt. 

Suppose A. mortgages a tract to B., then gives a second mortgage 
on a part of it to C, which mortgage also covers other tracts, and 
then gives a mortgage on another part to D.? On a foreclosure of B.'s 
mortgage, the ordinary rule, based merely on the order of alienation, 
would be to sell D.'s part first But suppose D. could show that the 
other tracts covered by C's mortgage were an ample security for his 
debt, would not that raise an equity suflScient to overcome the ordinary 
rule, and require, as between C. and D., that C's part should be first 
sold? £ think so; and that is substantially the relation which these 
defendants hold to each other in the present case. I can see no reason 
why the principle requiring the creditor having two funds to resort 
first to the one which the other creditor cannot reach is not applicable 
to such a case. It is true that onlinarily the adequacy of the first 
fund might be tested by an actual sale, and the creditor who was 
compelled first to resort to that might still be in a position to resort 
to the other, to supply any deficiency ; and here Buck may not be left 
in such a position. I think that is good reason why such a decree as 
the one made in this case should be made only upon clear proof of the 
entire inadequacy of the remaining security. But I am not prepared 
to say that courts should not act upon such proof, or that a party so 
situated has any absolute right to have the adequac}* of his remaining 
security tested in all cases by an actual sale. It is obvious that such 
a test could not be had in a case like tliis, and consequently, if that 
rule were adopted, it would lead to the injustice of cutting off the last 
mortgagee entirely, though it might not be at all neoessary for the pro- 
tection of the second. Courts arc constantly a^udicating upon the 
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most important rights of parties upon the theory that haman testimony 
can establish facts with sufScient certainty to justify sach adjudication, 
and I think the question of the adequacy or inadequacy of a securit}' 
should form no exception. 

I think the judgment should be affirmed, with costs, against the 
appellant^ in favor of the plaintiffs and of Mowr}'. 

Judgment affirmed accordingly. 



HOPPES V. HOPPES. 



SupRSME Court, Indiana, 1889. 

[183 Ind. 397.] 

Olds, J. (after discussing other points) : — 

It is next objected that the complaint does not show that the 
appellees had any defence to the original action. Tliis objection, we 
think, is not tenable. 

As appears from the allegations of the complaint^ Daniel Hoppes 
.was the principal debtor, and his wife, Mariah, was his suretW Ihey 
tlPlk-^P^lB^g*^^ real estate for the payment of the debt, khd it"T8 
a well-settled principle that when the principal and surety both~morC=~ 
gage property for the pa3'ment of a debt of the principal, the suret}* is 
entitled to have the property of the principal first sold to satisfy the 
debt (Brandt Sure, and Guar., section 204), and a purchaser of the 
property of the surety so mortgaged would have this same right ; so, 
oi^ taking title to such property of the surety by inheritance would 
h^ve this right. It has been repeatedly held b^'' this court that a wife 
joining in a mortgage with her husband to secure his debt has the 
right to have his two-thirds interest in the land first sold to pay the 
,debt Birke v. Abbott, 103 Ind. 1 ; Figart v. Halderman, 75 Ind. 
564 ; Medsker v. Parker, 70 Ind. 509 ; Leary v, Shaffer, 79 Ind. 567 ; 
Grave v. Bunch, 83 Ind. 4 ; Main v. Ginthert, 92 Ind. 180 ; Trentman 
V. Eldridge, 98 Ind. 525. 

The children of Mariah Hoppes, deceased, had the right, under the 
facts alleged in the complaint, to have the husband's lands, first sold 
to satisfy the mortgage debt 

The next alleged error is the overruling of the motion for a new 
trial 

The object of an action to review a judgment is to set aside the 
original judgment and procure a new trial. When the review is based 
on the ground of new matter discovered after the rendition of the 
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original Jadgment, it does not differ materially ftom, and its effect 
is the same as the setting aside of a Judgment on a motion for a 
new trial. In either case the result is the setting aside of the Jadg- 
ment and allowing a new trial of the cause, and it was held in the 
case of Homady v. Shields, 119 Ind. 201, that the same rule would 
apply in reviewing the action of the lower court when the Judgment of 
review had been rendered and a new trial granted, as in case of the 
granting of a new trial on motion, and this we think the correct 
rule. 

The Judgment rendered in this case was that the original Judgment 
be set aside, and that the appellees be allowed to defend. 

In this we think no injustice was done, and that the finding and 
judgment were warranted by the evidence. 

It appears from the evidence that at least some portion of the debt 
secured by the mortgage was the individual debt of Daniel Hoppes; 
indeed, there is evidence fh>m which tlie court may have found that tbe 
whole debt was the individual debt of Daniel It is expressly declared 
in the mortgage to be the debt of Daniel, and it is apparent from the 
evidence and the record in the case that Daniel and Isaac did not 
pursue the ordinary course to settle the estate of the deceased wife of 
Daniel Daniel had a right to sell and convey to his father the title to 
but an undivided one-third of the forty acres of land owned by his 
late wife, and both he and his father mast have known this fact, at 
least they were presumed to know it, and that Isaac knew when he 
received the conveyance, and agreed to pay the mortgage, that he only 
got title to the undivided one-third. 

The evidence as it appears in the record bears npon its face some 
traces of a scheme between Daniel and Isaac, whereby they Intended 
to make the wife's forty acres pay the mortgage, which upon its face 
showed it was given to secure the debt of Daniel, and deprive the 
children of Daniel and his deceased wife of any interest in her land, 
and secure to Daniel all the surplus in yalue of the eighty acres mort- 
gaged over and above an amount sufficient to satisfy the mortgage. 
The court trying the cause could best Judge of the evidence. 

There is no error in the record for which the Judgment should be 
reversed. 

Judgment affirmed^ with eo9t8. 
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MANDEL V. McCLAVK 

SuPBBiCB Court, Ohio, 1880. ^ ^^tti\Hi t "itJjO^^f *^' 

[46 Oh. St 407.] 

Bradburt, J. The husband of plaintiff in error is still Hying, 
and, therefore, when his lands were sold by the sheriff and the pro- 
ceeds thereof distributed by the order of the court of common pleas, 
she had only a contingent right of dower therein. This right, the 
court found, was sold and passed to the purchaser at the sheriff's 
sale. To this finding she took no exception, being apparently satis- 
fied to have her rights determined by the order of distribution. 

The proceeds of the sale were $17,600, of which $13,663.87 were 
consumed in paying the taxes, costs and mortgage liens, about which 
no contention arose; there then remained a balance of $3,930.63 to 
be distributed to the wife and the two judgment creditors. Of this 
sum she claimed $500.00, in lien of a homestead; on this claim the 
court found in her favor, and the amount was paid to her. The de- 
fendant, McClave, excepted to this finding and order of the court, 
but did not, so far as the record discloses, bring the question to the 
attention of the Circuit Court, nor has he presented the matter to this 
court for review. He will, therefore, be regarded as acquiescing in 
the action of the court below respecting it, and the question will not 
be further noticed here. 

The only ruling of the courts below that we are asked to review is 
, that which limited'" the right of the wife to dower in the proceeds of 

t he equrty~ o? redemption. As the fund is large enough to pay in 
full Lowe'scTaimrnotwithstanding the wife's claim may be allowed 
to its full extent, it follows that he is not interested in the question ; 
but as the claim of the wife, to the extent it may be allowed, will 
be paid out of funds that would otherwise be distributed to 
McClave, the contention is confined to them. 

McClave concedes that the wife is entitled to be endowed of the 
proceeds of the equity of redemption, while she claims the right to 
be endow ed of the" entire proceeds of the^land^'to be paid, however, 
o ut of the prbceedTof the equity of redemption. He contends that 
her release of dower to the mortgagees enures to his benefit; that it 
was an ab solute release of that right in the premises to (he extent 
of the mortgage debt, and that in satisfying the mortgage debts 
ouf br the proceeds, her interest in so much of the fund as was 
required for that purpose should be applied equally with that of 
her husbandT' - - 

Her contention, upon the other hand, is that her contingent in- 
terest in the whole premises was pledged, together with the whole 
interest of the husband therein for the payment of his debt; that the 
debt being his, it was primarily chargeable upon his interest, and 
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that his entire intereet in the thing pledged 8hoald be applied to pay 
the debt before resortiiig to her interest therein. 

This precise question is new in this State, and we are to soIys it by 
applying to the facts snch settled legal and equitable principles as 
in their nature are applicable and pertinent thereto. 

If the contingent right of a wife to dower in her husband's real 
estate is recognized by the laws of the State as property, and if her 
release of it by Joining with her husband in a mortgage to secure his 
debt is not a technical bar, but, instead, only enures to the benefit 
of the mortgagee and his privies, we perceive no principle of law or 
public policy that should prevent a court of equity from applying, in 
favor of the wife, the equitable rule, that the property of the debtor 
shall be first applied to the satisfaction of his debt before resorting 
to that of the surety. And the creditors of the husband have no 
standing in a court of equity, to prevent the application of this equi- 
table rule; they have no claim that property, which, as between hus- 
band and wife, belongs to the wife, shall be taken, without her 
consent, and applied to pay their debts against the husband. The 
first question, therefore, to be determined, is whether, in this State, 
the contingent right of a wife to dower In her hasband^s real estate 
iBj^roperty, having a substantial and ascertainable value. 

To reconcile all the cases, even in Ohio, on the subject of the 
nature of the wife's contingent right of dower, or respecting the 
effect of her release of it by Joining with her husband in a convey- 
ance of the real estate to which it attaches, would be impossible. In 
the cases upon the subject in this, or in other States, or in England, 
almost every shade of opinion can be found. Nowhere is this wide 
divergence of Judicial opinion more clearly set forth than in the dis- 
senting opinion of Judge Johnson, in Black o. Kuhlman, SO Ohio St. 
196, where that able Judge reviews the cases in support of the older 
and more technical rules on the subject The court, however, took 
the more liberal, and, as we think, the more reasonable view of the 
question. And there seems to be clearly discernible in the Ohio 
cases a growing tendency to disregard the older and more technical 
rules of the earlier cases; and this is e8|>ecially true of the later 
cases in this State. 

It is an incontestable fact that, in the estimation of the business 
world, the contingent right of the wife, during the husband's life, 
to dower in his real estate, at his death, has a positive and substan- 
tial value, and no acuteness of artificial reasoning, founded on 
technical rules of law, can persuade a prospective purchaser to the 
contrary. 

This practical view of the matter has been adopted by the later 
Ohio cases. Eetchum v. Shaw, 28 Ohio St. 508 ; Black v. Kuhlman, 
80 Ohio St. 196; linger v. Leiter, 82 Ohio St 210; Kling v. Ballen* 
tine, 40 Ohio St 891. 

In Black v. Kuhlman, supra^ the court held, not only that her con* 
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tiogent right of dower was valaable, but that, during her hasband's 
life, its value could be ascertained with reasonable certainty under 
tables of mortality, ^^ based on wide and long observations." And 
furthermore, that its value should be thus ascertained, as against 
mortgagees in whose mortgages she had not joined, and paid to a 
subsequent mortgagee to whom, by joining with her husband, she 
had subsequently released it. 

In linger v, Leiter, mpra, the court found the contingent right of 
the wife to dower to be valuable, and that value capable of ascertain- 
ment ^^by reference to tables of recognized authority on that subject, 
in connection with the state of health and constitutional vigor of the 
wife and her husband." In addition to these cases we have statutory 
recognition of the property of the wife in her contrngent Fight of 
dower in the real estate of her husband during his life. ~ Ohio Laws, 
vol. 82, page 14. This statute directs the probate court 16 asceflal 
the value of the wife's contingent dower in the real estate of an in- 
solvent debtor, and directs the same to be paid to her. Thus w e 
have_the Jegislature as well as the co urts ofthe State, recognizing 
this right as tangible property, capable of being ascertained, and in 
a proper case given to her or Io"heFreTeasee. 

What, then, is the effect of her release of this right by joining with 
her husband in a mortgage to secure Hfs'debtT l^oes it enure to'Ihe 
benefit of other persons who are 8trangers~to the deed, or fs ltd 0pera= 
tion restricted to the grantee and~ Bis privies? This latter vfew'we 
think the more reasonableT it accords more nearly with the probable 
intention of the parties to the instrument; there is no ground to 
assert that the mortgagee was contracting for the benefit of any one 
but himself; there is nothing in the nature of the transaction from 
which it can be inferred that a wife, by joining with her husband in 
a mortgage of his lands to secure his debt, intends more than to 
pledge her contingent right of dower for that particular debt; nor is 
there, in the terms of the instrument itself, any language importing 
such intent If, therefore, the instrument has any such effect, it is 
the result of some technical rule of law giving to the deed of the 
parties in this respect an operation never, so far as can be gathered 
from the words of the parties, within their contemplation. What- 
ever the state of the law may be elsewhere, we think no such technical 
rule now prevaUs in Ohio; some of the earlier cases seem to give it 
support, but the tendency of the later cases is to limit the operation 
of the release to the mortgagee and his privies. 

In Ketchum v. Shaw, 28 Ohio St. 508, a case involving the right 
of a wife to dower, we find this language used by Judge Wright 
(506) : ^* She joined in the conveyance of the land, releasing her 
dower, not absolutely, but only so far forth as it was necessary 
to pay the mortgage debt That done, everything else remains 
to her.** 

In Kitcmiller v. Van Benaelaer, 10 Ohio St 68, it appeared that, 
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after the reoorery of a Judgment against the hosband, he sold his 
real estate to a third person, the wife Joining in the deed by a release 
of dower. Afterwards the land was sold under an ezecntion issued 
on the Judgment, whereupon the purchaser ejected the grantee under 
the deed of the husband and wife. The husband then died, and the 
wife brought suit for dower against the purchaser at the judicial sale. 
He sought to defeat her claim for dower by setting up her release to 
the grantee of the husband; but the court held that the release did 
not enure to his benefit. On page 64, this language is found : '* He 
cannot make the release available to him as a grant, for he was not 
a party to the grant; nor is he in privity with the grantees. The 
release cannot operate in behalf of the defendant below, by way of 
estoppel ; for, ^^a stranger cannot be bound by, nor take advantage of, 
an estoppel." Here the wife had released her right of dower to the 
grantee of her husband, absolutely; no right of redemption reserved 
as in a mortgage, yet the court hold that the release is wholly inopera- 
tive, except in favor of the grantee. Cases can be found In Ohio that 
conflict with this view; but this irreconcilable conflict leaves us to 
adopt that view which accords most nearly with that presumed 
intention of the parties, which arises from the nature of the trans- 
action, and a rational construction of the language they have used. 

^^J^^^^ e^tabli^ed that the contingent right of the wife to dower 
in her husband's real estate is property,~The' value' of ~wtiich can be 
ascertained by the aid of fixed principles, and that her release of it 
bjTJoihiDg with her husband in a mortgage, to secure Hs~c[ebt,'~doea 
not, by reason of any technical rule of law, enure to the benefit of a 
stranger to the instrument, either by way of grant or estoppel, it re* 
mains for the court to determine to what extent equity wiH^rotect 
this right, after the real estate has been converted into money and 
the fund is before the court for distribution. The undoubted rule is, 
thal[, BO long as the real estate remains in the husband or his grantee, 
equity will not interfere in her favor during the life of the husband, 
but that she must await her husband*s death, when her inchoate right 
will become consummate. Wh en, howe ver, the estate has been sold 
at a Judicial sale, free from her contingent right of dower, whatever 
right she may have is in the proceeds of the sale, and must be en- 
forced, If at all, by a distribution of the fund. 

If the plaintiff in error had been seised of a separate estate, and 
it had been pledged, together with the husband*s property, for the 
payment of his debt, there can be no doubt that his property would 
be primarily liable for its payment As between each other he would_ 
bejhe principal and she his surety. We think the_same principle 
should be applied to her contingent right of dower. It is property; 
its value can be ascertained. More than this, it is a favonteof ^^ 
law. (See authorities collected in American & English Encyclopedia 
of Law, vol. V. page 885, note,) It is a provision for her support, 
and when she pledges it for her husband's debt, by Joining in a 
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mortgage with him, the most obvious principles of natural justice 
require that this benevolent provision of the law should not be 
touched until the husband's interest has been first exhausted. She 
i s a purchaser. The inc eption of her right was earlier than that of 
t he creditors; it began w ith the marriage and seisin of the husband; 
theiis began when the debt was contracted, but only became a lien 
from the recovery of the judgment against the lius'band/ ThT8"Tav- 
orite of the law is entitled to protection equal to thai accorded to her 
other property. 

We are aware that this question has been decided differently in 
many of the States, but by courts holding views of the nature of 
contingent dower, and of the effect of the wife's release thereof, 
widely different from those adopted in this State in relation thereto, 
and the decisions are, therefore, of little or no weight here. One 
Ohio case, Bank t;. Hinton, et cU.^ 12 Ohio St 509, is not in harmony 
with our view, but the able judge who wrote the opinion in that case 
rested the decision respecting this point upon the authority of two 
New York cases: Hawley v, Bradford, 9 Paige, 200, and Bell v. New 
York, 10 Paige, 49, and entered upon no discussion of the principles 
necessarily involved therein. 

The conclusions reached by the court in these two cases in Paige 
were legitimately drawn from the doctrine which obtains in New 
York respecting the nature of the contingent right of the wife to 
dower, and the effect of a release of it by her, by joining with her 
husband in deed or mortgage; but they by no means follow from the 
rules laid down in Ohio cases on the same subject, and therefore 
those cases cannot be regarded as of sufficient authority to prevent 
our deducing from the Ohio cases such results as legitimately follow 
from them. 

Whether Bank i;. Hinton, supra, resting as it does upon those cases 
in Paige, has become a rule of property in this State, which we would 
deem ourselves bound to follow in cases coming within its exact 
terms, we need not stop now to inquire. 

The more recent case of Kling v, Ballentine, supra, is in accord 
with our decision here. In that case the contest was between the 
widow and certain devisees, who were daughters of the husband. 
The widow had, during her husband's life, joined with him in a 
mortgage of his land to secure his debt, and the court held that, as 
against the husband's devisees, who were his daughters, the widow 
was entitled to dower in the whole of the lands, to be paid out of the 
surplus after the mortgage debt had been paid, thus exhausting the 
husband's interest before resorting to the wife's dower. In that 
case the devisees were entitled to all the interest of the husband, 
their devisor, as in the case at bar the judgment creditors were 
entitled to all the interest of their debtor in the fund; and the prin- 
ciples that underlie and justify the holding of the court in that case 
are the same which we apply to the case before us ; they are, that the 
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contingent interest of the wife to dower in her hnsband's real estate 
is valuable, and that her release of it by Joining with him in a mort- 
gage to secure his debt, is not a technical bar, and enures only to the 
mortgagee and those claiming nnder him. 

It follows^ therefore^ that the judgment of the Circuit Court and that 
of the Court of Common Pleas ehould he modified so as to give 
the plaintiff in error the value of her contingent right of dower 
in the entire fund. 
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THE EDWARD OLIYEB. 
AnifiRALTT, 1867. 
[£. R. I Adm. 879.] 

This was a motion on behalf of the master of the ^^ Edward Oliver, 
for pa3'ment of his wages and disbursements out of the proceeds of the 
ship and freight, under the following circumstances : — 

Four causes had been instituted against the ^^ Edward Oliver" : One 
by the master, John Lucas Fullett, for wages and disbursements; two 
by bottomry bondholders, the bonds in each case being upon ship, 
freight, and cargo, and stating the master to be personally liable ; and 
the fourth for towage. The owners of the ship had not appeared ; the 
owners of the cargo had appeared and given bail for the payment of 
the bottomry bonds. Freight had been paid into court and the vessel 
had been sold. The court, reserving all question of priorities, had pro- 
nounced in favor of the master's claim ; and with respect to the bonds 
had pronounced in favor of their validity, and had condemned the 
proceeds of the vessel and freight in the amount and in costs, and had 
condemned the owners of the cargo and their bail in the balance, if 
any, due on the bonds, after the proceeds of ship and freight had been 
exhausted, and in costs. The amounts of the claims were as follow : — 

Cause 3689, master^s daim . \ £1281 9 4 

Cause 3709, bottomry 1162 62 

Cause 3744, bottomiy 8486 18 6 

Cause 3972, towage 

exclusive of costs in each cause. 

To meet these charges there were the following funds : — 

Vessel, gross proceeds £2310 

Freight paid into court 360 

2660 0~5 
Deduct marshal's fees 207 13 4 

Balance m registry £2 452 6 8 
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Jane 4. Lushington, in support of the motion. The question is 
this, whether the master's daim for wages and disbursements is to be 
postponed because he signed the bond. 

June 20. Db. Lushington [after stating the facts as above]. It 
appears that the amount of proceeds of ship and freight is insufficient 
not onlj to paj both the master's claim and the bonds, but even the 
bonds alone. The bondholders, however, are secure, because they 
have the bail of the owners of cargo to fall back upon, but the master's 
lien for wages and disbursements extends only to ship and freight 
The motion to the court is to pronounce the master entitled to priority 
of payment out of the proceeds of ship and freight now in the registry. 
If this motion is refused the ship and freight will be exhausted in pay- 
ment of the bonds (and indeed will have to be supplemented by the 
cargo), and the master, who has no claim against liie cargo, will lose 
his remedy in rem altogether. If, on the other hand, it is granted, the 
result will be that the master will first be paid out of ship and freight; 
then the remainder of the proceeds of ship and freight will be exhausted 
in part payment of the bonds, and the balance will be paid by the own- 
ers of carga This balance, as compared with the balance in the other 
alternative, will of course be greater by the exact sum paid out of the 
proceeds of ship and freight to the master. In either case the bonds 
would be paid in full. The contention is solely between the master and 
owners of cargo. 

The owners of the cai^ contend that the rule of the court — estab- 
lished in the case of ^* The Jonathan Gk>odhue," Swa. 524 — that the 
holder of a bottomry bond, upon which the master has made himself 
personally liable, is paid out of the proceeds of ship and freight before 
the master, is an absolute rule. In support of this contention, reference 
was made to the case of ^^ The Priscilla,'' Lush. 1. 

In that case there were two bonds, one upon ship and freight only, 
and the other, of posterior date, on ship, freight, and cargo ; and the 
rule that a posterior bond takes precedence over an earlier bond was 
enforced, although the enforcement of the rule was not necessary for 
the protection of the posterior bond, and resulted in the earlier bond 
being left unpaid. For the effect of precedence being given to the pos- 
terior bond, coupled with the rule that ship and freight must be 
exhausted before cai^o is resorted to in payment of bottomry bonds, 
was that the whole of the proceeds of ship and freight were exhausted 
in payment of the posterior bond, and nothing was left to satisfy the 
earlier bond. Whereas, if the earlier bond had been paid out of pro- 
ceeds of ship and freight, the remainder, supplemented by the cargo^ 
would have been enough to discharge the second bond in full. The 
point, however, as to whether the rule gave an absolute priority does 
not seem to have been raised in argument. 

Mr. Clarkson further directed the attention of the court to a well- 
known rule of equit}*, that no marshalling is permitted to the prejudice 
of third parties. In the present instance it was alleged that marshall- 
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ing of Msets between the matter who has ship and fteight as his only 
•ecarities and the bondholders who have ship, fireight^ and cargo, would 
work to the ii^ury of the owners of cargo, who would thus become 
charged with a larger sum than they would otherwise be liable to ; and 
Airther, that this additional ciiaige would be improperly saddled upon 
the cargo, because, though nominally due under a bond affecting cargo, 
it would really represent a burden to which eai^o is not liable, viz., 
wages and disbursements of master. 

On the other hand, it is argued for the master, that the master's lien 
on ship and flight for wages and disbursements in general takes pre- 
cedence of a bottomry bond, and though this lien is liable to be post- 
poned to a bottomry bond, for which the master has made himself 
personally liable, there is no absolute rule to this effect ; that it is a nile 
made only for the protection of the bondholder, and consequently does 
not obtain where the bottomry bondholder does not need such protec- 
tion. That in this instance the bottomry bonds will certainly be paid 
in Aill out of cargo, if not out of ship and freight ; that the holders, 
therefore, have no interest in claiming to be paid out of ship and freight 
()efore the master, and that the owners of cai^ have no equity to insist 
upon the holders of the bonds pressing their claim. 

This is the first time the point has been raised. The general prin- 
ciple is clear. If a master, by the terms of the bottomry bond, has 
bound himself as well as ship and freight for the payment of the bond, 
it would be manifestly wrong that in defeasance of his own contract he 
should not only not pay the bond himself, but obtain out of the pro- 
ceeds of ship and freight payment of his own claims against the owners, 
leaving the bottomry bondliolder unpaid. Hence the rule by which the 
master's claim is liable, under those circumstances, to be postponed. 
But this rule frequently operates with great severity against the master, 
depriving bim of his real remedy for recovering his wages and disburse- 
ments, and certainly ought not to be carried beyond the exigency of 
the case ; that is, ought not to be extended to circumstances where the 
bottomry bondholder would not be prejudiced by the master being paid 
before him. I see no reason why the owners of cai^o should be bene- 
fited at the expense of the master; for the master, though he may 
have bound himself for the payment of the bond to the holder thereof, 
has made no such contract with the owners of cargo, and they are not 
entitled to invoke a rule made only for the protection of the bondholder. 

The court will therefore pronounce the proceeds of the ship and 
freight to be first applied in payment of the master's claim for wages 
and disbursements.^ 

1 Compare: Bs Bank of Nova Sootia, 4 Fed. 667.— En. 
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BUTLER V. STAINBACK. 
Supreme Court, North Carolina, 1882. 

[87 N. C. 216 ] 

RuFFiK, J. The record in this case discloses but a single issue, 
raised bj demurrer of the plaintiffs to the answer of the defendants, A. 
L. Stainback and wife. 

The facts of the case are as follows : On the 9th day of March, 1881, 
thj^ defendants, T. M. White and A. L. Stainback^ as partners and as 
individuals, and their wives, executed a mortgage to the defendants, 
Bountree & Co., to secure to them a debt of about $8,000, wherein 
were conveyed a storehouse and lot then occupied by the firm, the 
residence of White and the residence of Stainback. 

The residence of White, so conveyed, and the one undivided half of 
tbe storehouse and lot are the property of Mrs. White ; and the resi- 
dence of Stainback is his individual property, and the other half of the 
storehouse and lot is the firm property. 

On the 6th day of February, 1882, the said firm of White & Stain- 
back executed to the defendant, P. N. Stainback, a deed, wherein, after 
reciting the fact that they had previously given the mortgage, includ- 
ing the separate property of Mrs. White, and that they were desirous 
of paying the debt thereby secured, in order to relieve her estate, they 
conveyed all their firm assets, consisting of goods and evidences of 
debt, in trust to sell and collect, and with the proceeds to pay, as con- 
stituting the first class, certain enumerated debts, ten in number, and 
aggregating some $13,000, including the debt of Rountree & Co. for 
$8, 000, and a debt of $1,112.24 due the plaintiffs. 

The fund in the hands of the trustee is insufficient to pay the whole 
of the preferred debts, and the plaintiffs, while conceding for the 
present that so far as Mrs. White's separate property is embraced in 
the mortgage, she is a surety and entitled to be exonerated, insist 
that they have an equity to compel the defendants, Bountree & Co., 
to resort for the payment of their debt to the other half of the store- 
house lot and the residence of Stainback, and to exhaust them before 
they can be allowed to participate in the funds in the hands of the 
trustee, and to enforce this equity is the purpose of their action. 

On the other hand, the defendants, Stainback and wife, insist that, 
as to the plaintiffs and all the other creditors of the firm, they are 
entitled to a homestead in their residence embraced in the mortgage 
to Rountree & Co., and to have the funds in the trustee's hands applied 
ratably to all the preferred debts, including that to Bountree & Co., 
so, as far as possible, to relieve their homestead, and in their answer 
they ask that this may be done. 

The plaintiffs demur to this answer upon the ground that the 
facts of the case do not in law establish a right in the defendant, 
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StaiDback, to have a homestead superior to the equity claimed bj the 
plaintiffs. 

The Judge presiding in the court below sustained the demurrer, hold- 
ing that the defendants, Bountree dc Co^ could not participate in the 
trust fund, until thej* had exhausted the real estate of A. L. Stainback 
conveyed in the mortgage, and requiring them to look to that and the 
undivided half of the storehouse belonging to the firm, as their first 
source of paj'ment. 

To this administration of the rights and equities of the several 
parties, this court is unable to give its concurrence. 

In the first place, the deed of the 6th of February, 1882, expressly 
provides that the debt due to Rountree & Co. shall share in the benefits 
of the trust with the other debts therein enumerated, as preferred. It 
matters not what motive prompted such a provision, the makers of the 
deed, who were the owners of the property conveyed, and therefore 
competent to dispose of it upon any terms not inconsistent with the 
policy of the law and the demands of good faith, have affixed to the 
trust this condition, that a ratable part of the fund raised thereunder 
should go to tlie debt to Rountree & Co., as a pro ianJto exoneration of 
tlie lands hitherto conveyed to them by mortgage. The plaintiflik, 
while accepting tlie benefits of the trusts and seeking as they are to 
have distribution under it, cannot l>e permitted to object to the terms 
imposed. They are themselves enjoying a preference over the unse- 
cured creditors of their common debtor, and It poorly becomes them to 
cavil at the terms upon which they are permitted to do so. 

After a careful examination of all the authorities bearing upon the 
subject, we have found no case in which the equitable doctrine of mar- 
shalling securities has been applied, where one security was given and 
expressly declared to be in exoneration of another previously given, 
even though other interests might be involved in the later security, 
and it should prove to be insufficient fully to protect them all. Nor 
indeed can we conceive how it could do so, if in any d^ree respect is 
to be 8ho¥m to the will of the creator of the two securities. 

Again, while the doctrine of marshalling securities by which a credi- 
tor, having a lien on two funds, will be confined to that fhnd which is 
not common to both, is well established, and as was said by Chancell<tf 
Kent in Cheeseborongh v. Millard, 1 John. Ch. 409, ^^is recognized in 
every cultivated sj'stem of Jurisprudence," still, it is not founded on 
contract, but rests upon equitable principles onlv, and the benevolence 
of the court ; and it is never extended so as either to affect injuriously 
the creditor who has double security, or trench upon the rights of the 
common debtor or of third persons. Ayres v. Husted, 15 Conn. 504; 
Leib V. Stribling, 51 Md. 288. And especially will a court of equity 
never displace one equity or right for the purpose of upholding or 
asserting another. 

The defendant in this case, it is true, has encumbered his homestead 
with a mortgage ; but, save as to the creditor therein secured, his right of 
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homestead remains, and if^ by a proper application of the other property 
of the firm conveyed in the same mortgage, and of that part of the 
trust fund specially appropriated to the satisfaction of the mortgage 
debt» his homestead can be disencnmbered, he has a clear right to have 
it done. Cheatham v. Jones, 68 N. C. 153. There can be no princi- 
ple of equity which will deprive him of this right merely in order that a 
creditor, to whom no lien upon the homestead has been given, may reap 
a larger dividend from another fund. 

To apply the principle of marshalling assets in such a case would be 
but an indirect way of subjecting a homestead to the payment of debts, 
when the very object of the law is to confer a homestead exemption 
superior to all creditors, and ever consecrated, except so far as it may 
be impaired by the voluntary act of the claimant himself. 

In Maw tf. Lewis, 31 Ark. 203 ; Dickson v. Chom, 6 Iowa, 19, and 
McArthnr v, Martin, 23 Minn. 74, we have authorities directl}' in 
point. In each case a creditor had a mortgage on two tracts of land, 
and another creditor held a mortgage on one of the tracts, and the 
latter sought to compel the former to exhaust the tract not embraced in 
his mortgage first, it being however the one in which the mortgagor 
claimed a homestead ; and it was held by reason of the mortgagor's 
equity (it being one which the courts favor) the securities should not 
be marshalled. 

Tliough not directly in point, no decision can furnish a stronger 
analogy, or serve more certainly to show the disposition of the courts 
to favor such exemptions, than that rendered by this court in Curlce v. 
Thomas, 74 N. C. 51, in which a judgment was not allowed to be set 
off by another judgment upon the ground that it was needed to make 
up the party's personal property exemption ; and this, notwithstanding 
the equitable jurisdiction to set off cross-judgments, has been imme- 
morially exerted, and certainly is as firmly established on the basis of 
reason, and appeals as strongly to the sense of justice, as does the doc* 
tnne of marshalling assets, on which the plaintiffs in this action rely. 

In the opinion of this court, therefore, it was error in the court below 
to sustain the demurrer, and the judgment thereof is reversed, and 
judgment will be entered here overruling the plaintiffs' demurrer, and 
the same will be certified to the end that the cause may be proceeded 
with in reference to the issues involved. 

Error. Judgment accordingly} 

^ Compare : Dolphin v. Aylward, L. R. 4 H. L. 486. — £d. ** 
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